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The  first  Bill  Drafting  Manual  was  written  as  a  staff 
project  by  the  Legislative  Council  staff  during  t^e  1960  and 
1961  interim  periods  to  provide  a  uniform  standard  for  bill 
drafting*  Its  main  purpose  was  to  provide  the  draftsman  with 
a  reference  source  to  the  requirements  of  Senate  and  House 
rules*  statutes*  the  Constitution*  and  case  law*  as  well  as 
suggestions  on  the  mechanics*  technique*  and  style  of 
legislative  drafting* 

Since  1961  the  Montana  Legislature  has  changed  its 
rules  many  times*  and  it  is  now  operating  under  a  new 
Constitution  with  a  drastically  overhauled  legislative 
article*  These  changes*  as  well  as  a  new  computerized  bill 
drafting  system*  rendered  the  1961  manual  obsolete  in  many 
respects* 

The  second  manual  was  written  in  1974*  It  liberally 
incorporated  the  comments  on  grammar*  punctuation* 
capitalization*  and  style  from  the  old  manual  but  updated 
and  substantially  changed  the  remainder  of  the  manual* 

In  1975  the  Legislature  created  the  office  of  Code 
Commissioner  and  mandated  a  recodification  of  Montana 
statutes*  The  third  printing  of  the  manual  incorporated  the 
system  of  punctuation*  capitalization*  and  numbering  adopted 
for  the  recodification  project*  The  only  noticeable  change 
was  in  the  use  of  numbers* 

The  fourth  printing  In  1978  did  not  change  any  existing 

rules  but  did  add  a  substantial  amount  of  material* 
especially  in  Chapters  3  and  9* 

In  the   fifth  printing   In   1980  and   In  this   sixth 

printing*  certain  portions  have  been  revised  or  expanded  to 
reflect  events  or  increased  experience*  Form  rules  remain 
virtually  unchanged* 

Oi  ana  S*  Oowl I ng 
Code  Commissioner 

Robert  C*  Pyfer 

Director  of  Legal  Services 
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CHAPTER    1 
BILL    DRAFTING    GENERALLY 


£Qli£X-aQil,lfae^a.Lll-0£flftfiC 

Bills  may  be  drafted  for  diverse  persons  and  groups  by 
various  drafters.  Some  are  drafted  by  the  Legislative 
Council  staff  at  the  request  of  a  legislator  or  committeet 
some  are  drafted  by  counsel  to  departments  of  state 
governmentf  and  some  are  drafted  by  counsel  retained  by 
individuals  or  groups  as  legislative  proposals*  Whatever  the 
position  of  the  drafter?  it  is  his  function  to  translate  the 
objectives  and  policies  of  the  person  or  group  for  Mhom  he 
is  drafting  into  a  clear?  concise  legislative  draft.  The 
drafter  must  not  express  his  personal  thoughts  or  promote 
his  Oiin  interests  but  must  remain  an  impartial  technician* 
To  do  Otherwise  is  to  risit  drafting  legislation  containing 
ideas  or  implications  not  intended  by  the  person  for  whom 
the  bill  is  drafted. 


A  bill  iSf  in  essence?  a  proposed  statute*  A  statute  is 
the  vehicle  by  which  the  Legislature  exercises  its  lawmaking 
power*  The  United  States  and  Montana  Constitutions  are  the 
fundamental  law  upon  which  our  government  Is  based?  and  any 
statute  enacted  by  the  Legislature  must  conform  thereto* 
Aside  from  the  constraints  of  physical  reality?  the 
Legislature's  lawmaicing  power  is  limited  only  by  these  two 
Constitutions  and  by  federal  statutes*  Under  the  Supremacy 
Clause  (Art.  VI)  of  the  U.S.  Constitution?  any  Act  of 
Congress  that  is  not  itself  In  violation  of  the  U*S* 
Constitution  may  not  be  contravened  by  a  state  legislature. 
Thousands  of  volumes  have  been  written  on  the  subject  of 
constitutionality  of  statutes*  However?  the  purpose  of   this 

part  is  not  to  provide  an  exhaustive  discussion  of  these 
problems  as  they  may  be  encountered  in  bill  drafting  but  to 
emphasize  that  constitutionality  is  a  paramount 
consideration  and  to  bring  to  the  reader's  attention  a  few 
of  the  more  freguently  recurring  problems.  At  a  minimum?  all 
bill  drafters  should  periodically  review  the  entire  Montana 
Constitution?  which  contains  many  of  the  same  provisions  as 
the  U*S*  Constitution?  and  then  refresh  their  memory  by 
referring  to  the  Constitutions  whenever  a  potential  problem 
surfaces*  The  bill  drafter  is  In  a  unigue  position  with 
relation  to  the  public  sector  in  general  and  the  legal 
community  in  particular  because  he  has  the  opportunity?  with 
the  concurrence  of  the  bill  reguestor?  to  forestall 
constitutional  difficulties  hgfQije  they  cause  confusion? 
litigation?  and  expense*  Freguently?  a  bill  can  be  drafted 
to  avoid  an  inherent  constitutional  problem  while  still 
accomplishing  the   basic   goals  of  the  reguestor*  Many  bill 


drafting  requests  arise  from  a  particular  problem  as 
perceived  by  an  individual  or  relatively  small  interest 
group*  The  leqi slator/requestort  who  is  solicited  to  provide 
a  legislative  remedy*  often  wishes  only  to  address  the 
particular  problem  with  a  minimum  of  governmental  expense 
and  interference*  For  these  reasons*  problems  involving 
equal  protection  of  the  law  (Art*  11*  sec*  12*  Mont* 
Const*)  and  special  legislation  (Art*  V*  sec*  12*  Hont* 
Const*)  tend  to  recur*  Underlying  these  provisions  Is  the 
basic  precept  that  state  policy  should  be  made  to  ripply 
evenhandedly  to  all  persons*  These  provisions*  however*  are 
not  absolute  prohibitions  of  all  forms  of  discrimination* 
The  courts  will  apply  various  standards  under  these 
provisions*  depending  upon  the  purpose  of  the  statute  and 
its  relationship  to  the  type  of  discrimination  proposed* 
whether  the  discrimination  involves  a  suspect  classification 
(e*q**  race)*  whether  a  fundamental  right  (e*g*«  free 
speech)  is  adversely  affected*  and  upon  other 
considerations*  Suffice  it  to  say  that  whenever  a  requested 
bill  draft  would*  if  passed  and  approved*  confer  a  benefit 
or  impose  a  burden  on  crrtain  individuals*  groups*  or 
classes  of  persons  to  the  exclusion  of  others*  the  drafter 
should  consider  the  constitutional  implications* 

Because  the  Legislature  is  only  in  session  periodically 
and  because  of  the  demands  of  an  increasingly  complex  and 
technical  society*  the  Legislature  sometimes  finds  it 
appropriate  to  delegate  some  of  its  power  to  another  entity* 
Under  the  separation  of  powers  doctrine*  no  branch  of 
government  may  exercise  the  powers  properly  belonging  to 
another  (Art*  III*  sec*  1*  Mont*  Const*)*  The  Legislature 
may  provide  for  executive  branch  discretion  in  carrying  out 
the  law  only  If  it  provides  sufficient  statutory  standards 
and   criteria  to  guide  the  executive  agency  (lQ«£fi_fiatfi-tilX 

JLJLL A&£l£)t   597   P2d   84   (1979)).    Such    guidance    Is 

particularly  important  in  the  context  of  administrative 
rulemaking  where  the  power  to  make  legislative  rules  having 
the  force  of  law  may  be  delegated*  (See  discussion  of  bills 
granting  rulemaking  power  and  statements  of  intent  beginning 
at  page  59*)  On  the  other  hand*  legislatures  generally  may 
not  interfere  with  the  executive  branch  In  the  purely 
administrative  aspects  of  carrying  out  the  law*  such  as  by 
imposing  a  hiring  freeze  or  otherwise  making  specific 
staffing  and  resource  allocation  decisions  ( Iii_£e«QfiJLDiaQ-.flf 

th^  gustic;ft«^  to ttl£ aa^&LnOLf       341   N*E.   2d   354   (1976); 

AOdfiil&aQ ^Ji LaiBID*   195   Colo*   437*   579   P2d  620  (1978)). 

Further*  the  Legislature*  within  Its  sphere  of  power*  must 
act   as   an   entire  body  and  may  not  delegate  decisionmaking 

authority  to  a  legislative  committee  (Juilflfi it* Lfifli^Idtlyfi 

EiQ*-LaiDIBAf  168  M  470*  543  P2d  1317  (1975))* 

Legislative    power    and   responsibility   may   not   be 

abdicated  to  private  organizations  (St* iLMu^^alldod*      37   M 

393*  96  P  719  (1908))  or  to  the  federal  government  (Lfifi-X* 
ila*  38  St.  Rep*  1729  (1981)*  rehearing  denied*  38  St*  Rep. 
1931  (1981)).  It  Is  a  common  temptation  to  simply 
incorporate  the  regulations  of   a   private  organization   or 


federal  laws  or  regulations  into  the  Montana  law  by 
reference.  There  is  no  infirnity  In  incorporating  such  laws 
or  regulations  as  they  exist  at  the  time  of  the  Montana 
enactment.  The  problem  lies  in  referent i all y  incorporating 
future  changes  in  those  laws  or  regulations  (i«e«*  as  they 
may  be  amended  from  time  to  tine)  because  this  has  the 
effect  of  allowing  an  entity  other  than  the  state 
Legislature  to  amend  Montana  law*  However?  In  LfiS*  the 
Montana  Supreme  Court  noted  that  a  "temporary  emergency* 
power  in  the  Attorney  General  to  change  the  highway  speed 
limit  between  legislative  sessions  to  avoid  loss  of  federal 
funds  might  be  permissible*  The  bill  drafter  should  avoid 
referential  incorporation  of  such  laws  or  regulations  "as 
amended";  further*  when  referential  1 y  incorporating  such 
laws  or  regulations  as  they  exist  at  the  time  of  enactmentf 
this  incorporation  should  be  expressly  stated  (e*g*f 
"Eligibility  criteria  are  those  provided  for  In  35  U*S*C* 
405»  as  that  statute  reads  on  [the  effective  date  of  this 
act]*)*  For  a  statutory  treatment  of  the  problem  of 
incorporation  by  reference  in  the  administrative  rulemaking 
contextf  see  section  2-4--307«  MCA*  Incorporation  by 
reference  of  other  HCA  sections  does  not  present 
constitutional  problems  and  can  often  be  used  to  good 
advantage*  (See  Referential  Legislationt  page  23  of  this 
manual *) 

For  discussion  of  the  constitutional  provision  dealing 
with  bill  titlesf  see  page  35.     "  :'"'^.'  *. 

Saaaarcb  and  DrafJLLofl 

Researchf  organ Izingf  and  writing  are  three  steps 
Inherent  in  all  writing*   Bill  drafting  is  no  exception* 

Occasionally  a  drafter  will  have  the  facts  sufficiently 
well  in  mind  so  that  drafting  can  be  done  with  little  or  no 
research.  However*  the  precision  and  complexity  of  the  law 
usually  require  research* 

The  extent  of  research  required  depends  on  the 
complexity  of  the  drafting  problem*  Defining  that  problem  Is 
the  first  step*  Determine  the  exact  purpose  of  the  blllt  and 
define  the  problem  the  proponent  wishes  to  solve* 

Analysis  of  the  problem  to  be  solved  will  enable  the 
drafter  to  determine  the  sources  he  must  consult  for  more 
information.  Sources  of  information  that  must  be  considered 
by  the  drafter  include  the  state  and  federal  Constitutions 
(see  Constitutionality*  page  1);  existing  federal*  state*  or 
local  statutes;  case  law*  pending  law;  and  applicable 
federal*  state*  or  local  regulations* 

The  importance  of  reviewing  existing  state  statutes  In 
the  area  of  law  to  which  the  draft  relates  cannot  be 
overemphasized*   Omission   of  this  step  will  more  often  than 


not  result  in  conflictst  overlapst  or  redundanciest  thus 
creating  more  problems  than  are  solved*  Therefore*  a 
determination  as  to  which  existing  statutest  if  any*   should 

be  repealed  or  amended  must  be  made  with  regard  to  every 
bill  draft. 

Research  preparation  nust  be  as  thorough  as  time 
allows*  A  thorough  understanding  of  the  legal  and  practical 
factors  involved  in  a  bill  is  necessary  to  insure  production 
of  a  bill  that  will  accomplish  the  purpose  of  its  proponent* 
The  drafter  has  a  professional  obligation  to  advise  the 
proponent  of  possible  legal  or  practical  problems  of  which 
the  drafter  is  aware* 

No  one  can  tell  the  drafter  when  enough  research  is 
done*  The  drafter  must  determine  when  to  stop  gathering 
information  and  start  writing*  Judgment  must  be  exercised  to 
avoid  wasting  time  in  endless  pursuit  of  unnecessary 
informat  i  on* 


Organize  the  information  at  hand*  Develop  an  outline 
that  places  the  elements  of  the  problem  in  a  logical 
pattern*  A  bill  for  only  a  simple  amendment  to  existing  law 
will  present  no  organizational  problem*  A  major  new  body  of 
law  will  require  considerable  effort  to  guarantee  clarity* 
Some  bill  parts  are  so  common  that  their  placement  in  a  bill 
has  been  standardized*  A  drafter  must  be  familiar  with  the 
standard  bill  format  discussed  In  Chapter  4  of  this  manual 
before  he  begins  to  organize  his  bill* 

Begin  to  draft  the  bill  when  the  work  is  outlined* 
Rewrite  the  bill  as  often  as  Is  necessary  to  achieve 
clarity*  coherence*  and  unity*  Revise  the  organization  of 
the  bill  If  revision  contributes  to  clarity* 

lifflfiSdXers 

There  are  several  timesavers  that  may  be  used  in 
preparing  a  draft  bill* 

(1)  Each  section  of  a  long  bill  may  be  placed  on  a 
separate  sheet  of  paper  until  a  cohesive  draft  is  prepared* 
Sections  can  then  be  shuffled  and  rearranged  with  ease  as 
research  and  construction  proceed*  Ideally*  sections  should 
not  be  numbered  and  internal  references  should  not  be  filled 
in  until  the  final  arrangement  is  reached* 

(2)  Copies  of  any  current  statutes  proposed  for 
amendment  may  be  taped  to  draft  pages  and  deletions  and  new 
language  indicated  in  red  pen  on  the  copy*  Legislative 
Council   staff  prefers  that  amendments  be  submitted  to  it  in 


this  "cut  and  paste"  form  with  all  deletions   and  additions 
clearly  indicated* 

(3)  A  list  of  the  introductory  clauses  used  when 
anendinq  or  repealing  sections  has  been  provided  to 
Legislative  Council  data  entry  operators  so  that  the  drafter 
need  not  write  the  entire  clause  each  time  it  is  needed* 
For  instance*  the  drafter  may  merely  write  "amend  l-l-lOl" 
and  the  operator/typist  will  type  the  proper  introductory 
arnendinq  clause:  "Section  1*  Section  1-1-lOlt  MCAf  Is 
amended  to  read:"* 

(4)  At  the  end  of  the  bill  draft  write  "End"  so  that 
the  operator/typist»  proofers*  etc*«  will  l<now  It  Is  the 
end*  Often  there  are  copies  of  background  lnformatlon« 
preliminary  draftst  and/or  other  assorted  documents 
attached*  Those  handling  the  bill  should  not  have  to  spend 
time  sorting  through  this  material  to  determine  where  the 
bill  ends* 


The  following  serve  as  aids  In  drafting  bills: 

(1)  Other  Montana  statutes*  Without  creating  a 
potential  conflict  or  overlap*  a  bill  may  be  patterned  after 
existing  law*  For  example*  when  drafting  a  bill  creating  a 
board  to  license  a  particular  occupation*  the  drafter  should 
examine  various  licensing  laws  for  a  suitable  model*  The 
drafter*  however*  must  be  very  careful  to  make  all  necessary 
adjustments  to  such  a  model*  Not  only  is  it  a  rare  case  that 
allows  near  verbatim  use  of  existing  law  in  a  bill  draft 
from  the  practical  and  policy  standpoints*  but  often 
existing  statutes  are  poorly  organized  and  unclearly  worded; 
this  is  particularly  true  of  very  old  statutes* 

(2)  Similarly*  bills  Introduced  in  past  sessions  may 
be  helpful*  The  subject  indexes  of  Senate  and  House  Journals 
or  the  CQmhl"^<J  P*"fl1  3taty^  publication  may  be  used  to 
determine  whether  a  bill  on  a  particular  topic  was 
introduced  in  that  session  and  the  bill's  number*  The 
Legislative  Council   keeps   at   least   one   copy   of   bills 

introduced  in  the  most  recent  legislative  session*  The 
office  of  the  Secretary  of  State  has  copies  of  all 
introduced  bills  for  all  past  sessions* 

(3)  The  daily  subject  index*  which  references  all 
bills  introduced  to  date  In  a  current  legislative  session* 
should  be  checked  to  see  if  an  Identical  or  similar  bill  has 
been  introduced* 

(^)  Comparison  of  laws  of  other  states  on  the  same 
subject  is  usually  very  beneficial*  In  following  a  law  from 
another   state*  the  drafter  must  be  very  careful  to  make  the 


to  check 
const! tut ional 


the 
in 


bill  language  conforn  to  Montana  law  and   to   good   drafting 

practice  and  style*  (Be  especially  careful 
constitutions  of  both  states*  What  is 
another  state  nay  not  be  in  Montana*)  If  the  draft  submitted 
to  the  Legislative  Council  is  drawn  from  another  state*  a 
note  should  be  attached  so  indicating  and  providing 
citations;  If  the  bill  becomes  lawt  this  Information  will  be 
passed  on  to  MCA  subscribers  by  way  of  a  "Source"  compiler's 
comment  included  in  the  MCA  annotations* 


(5)  A  list  of  uniform  and  model  acts  and  ^yggested 
Statft  t-gflJJSl^t^JQO  should  be  checlted  to  see  if  a  uniform  act 
(which  is  intended  to  be  followed  exactly  in  substance)?  a 
model  actt  or  suggested  act  could  be  used  as  a  guide*  If  not 
readily  apparent  from  the  draftt  a  note  indicating  the 
source  of  the  draft  should  be  attached  as  In  (^)  above* 

(6)  If  time  permits?  the  drafter  should  consult  with 
experts  in  the  field  affected*  If  the  bill  affects  a 
governmental  or  state  agency*  a  conference  with  an 
appropriate  staff  member  frru  the  agency  Is  very  helpful.  If 
the  sponsor  permits?  a  draft  of  the  proposal  should  be  sent 
to  the  agency  for  comment* 

(7)  See  Chapter  9  for  a  list  of  constitutional  and 
statutory  provisions  and  legislative  rules  relating  to 
bills. 


U&fi.&£-J 


i£fi££Q£S.LlSt 


When   amending  or   repealing   a  section?  a 
Council  drafter  must  check  the  list  of  Internal 
(By   utilizing   its   computer  search  facilities? 
has  compiled  a  list  containing  each  code  section 
is  referred  to  by  another  code  section*) 


Legi  slatl ve 
references* 
the  Council 
number  that 


For  example?  the  Internal  reference 
30-4-105?  MCA?  appears  as  followss 

REFERENCES  TO  SECTION  30-4-105 
30-3-102       30-3-102       30-3-102 
30-4-104       30-4-104       30-4-104 
30-4-104       30-4-104       30-8-102 


1 i  St   for   section 


30-3-102 
30-4-104 


In  the  example  above?  30-3-102  appears  four  times*  This 
means  that  30-4-105  appears  four  times  in  30-3-102*  Likewise 
30-4-105  appears  six  times  in  30-4-104*  Section  30-4-105 
appears  only  once  In  30-8-102* 

If  a  drafter  is  amending  30-4-105?  he  must  read 
30-3-102?  30-4-104?  and  30-8-102  to  determine  whether  the 
amendment  affects  those  sections*  If  a  drafter  is  repealing 
30-4-105?  it  is  mandatory  that  each  of  those  sections 
referring  to  30-4-105  be  amended  to  delete  the  reference  and 


make  any  other  necessary  modifications* 

The  drafter  must  be  extremely  careful  when  renumbering 
subsections  within  a  section*  For  instance*  if  the  drafter 
changes  1-1-101(2) (b)  to  1-1-101(3) (c) t  all  references  in 
other  statutes  to  1-1-101(2) (b)  are  rendered  erroneous; 
these  references  may  be  found  by  use  of  the  internal 
reference  list*  When  renumbering  subsections  within  a 
section*  the  entire  section  must  be  read  carefully  for 
references  to  subsections  such  as  "subsection  (3)"«  Such 
references  are  not  picked  up  in  the  internal  reference  list 
because  the  sectlpn  number  does  not  appear  in  the  reference; 
only  the  AUtn^tfidlfill  number  appears* 

Copies  of  the  internal  reference  list  are  available 
from  the  Legislative  Council* 


Appendix  Q  provides  a  '*Bill  Drafter  Checklist**  that 
will  aid  the  drafter  in  ensuring  that  essential  matters  have 
been  considered*  The  completed  checklist  will  also  provide 
the  Legislative  Council  and  the  Legislature  with  useful 
information*  The  checklist  should  be  copied*  filled  out*  and 

atld£faad  to,  any.bilJ ilLolt, &uhaJttfid ui — tbfi — Lsoislatijifi 

Council*   Each   item  on  the  list  calls  for  a  **yes***  **no**»  or 
••N/A**  (not  applicable)  entry* 


CHAPTER   2 

STYLE    AND    LANGUAGE 

Bills  should  be  written  in  a  simplet  clear?  and  direct 
stylet  phrased  for  the  common  reader  as  well  as  for  the 
political  or  legal  expert* 

A  poorly  drafted?  ambiguous  bill  will  waste  the  time  of 
citizens  affected?  confuse  those  charged  with  its 
administration?  lead  to  litigation?  and  likely  fall  to 
accomplish  the  purpose  of  the  author*  Good  drafting  requires 
concise  wording  that  is  understandable  by  a  person  who  has 
no  special  l^nowledge  of  the  subject* 

If  a  paragraph  in  a  bill  has  to  be  paraphrased  to  make 
it  intelligible  to  the  layman?  it  needs  revising*  In 
Montana?  the  common-law  tradition  has  manifested  Itself  in 
the  timeworn?  nonessential  phrases  and  rhetorical  flourishes 
found  in  our  older  legislative  enactments*  The  suggestions 
contained  In  this  chapter  are  designed  to  help  the  drafter 
avoid  the  most  common  faults  in  style  and  language  evident 
in  some  of  our  present  law* 

As  authority  for  basic  rules  of  writing?  the 
Legislative  Council  uses  the  latest  edition  of  the  U*S* 
Government   Printing  Office   Sty^g  Manual   and  the  fi££jui 

&£££££Q£S tlimuaLi Fifth;  Editjon.   by   William  A*   Sabin* 

Compounding   of  words  is  done  according  to  the  gtyle  fjanual* 

Generally?  the  ordinary  rules  of  grammar  apply  to 
legislative  writing;  however?  in  a  few  instances  a  departure 
from  common  usage  is  suggested* 


l£Q&£ 

Use  the  present  tense*  The  law  speaks  in  the  present? 
and  each  law  is  designed  to  give  a  rule  for  the  continuing 
present*  The  present  tense  Is  a  simple  and  natural  form  of 
expression*  **The  present  tense  includes  the  future  as  well 
as  the  present*"  (See  section  1-2-105(1)?  MCA*) 

EXAMPLE  A   defendant   in   a  criminal   action  Is 

(preferred)  presumed   to   be   innocent    until    the 

contrary  is  proved?  and  In  case  of  a 
reasonable  doubt  whether  his  guilt  is 
satisfactorily  shown?  he  is  entitled  to 
an   acquittal*  (Present  tense) 

(avoid)  A  defendant  in  a  criminal   action   shall 

be   presumed   to   be   innocent  until  the 
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contrary  shall  be  provedt  and  In  case  of 

a  reasonable  doubt  whether  his  guilt 
shall  be  satisfactorily  shownt  he  shall 
be  entitled  to  an  acquittal*  (Future 
tense) 


Use  the  active  voice  instead  of  the  passive* 

EXAMPLE  The   board   shall   appoint   a   director* 

(preferred)  (Active) 

(avoid)  A  director  shall   be   appointed   by   the 

board*  (Passive) 

The  active  voice  gives  the  agent*  the  doer»  Its  logical 
position  before  the  verb* 

Use  the  singular  instead  of  the  plural  when  possible* 
The  singular  includes  the  plural*  (See   section   l-2-105(3)» 

MCA*) 

EXAMPLE  A  defendant   in   a  criminal   action  is 

(preferred)  presumed  Innocent  until  the  contrary   Is 

proved*  (Singular) 

(avoid)  Defendants    in    criminal   actions   are 

presumed  Innocent  until  the  contrary   is 
proved*  (Plural ) 

"A  person  who  violates"  is  preferred  to  "any  person  who 
violates"*  "each  person  who  violates"*  or  "all  persons  who 
violate"*  Consistent  use  of  the  articles  "a"  or  "an"  results 
In  smoother  writing  and  more  precise  expression* 

There  are  phrases  that  require  the  Indefinite  article 
to  be  omitted*  especially  after  a  negative*  The  negative 
supersedes  the  article  by  including  it*  An  example  Is  "No 
more  expeditious  way  can  be  found"  not  "No  more  expeditious 
a  way***  The  extra  article  should  always  be  avoided  such  as 
in  "a  half  an  hour"*  "Half  an  hour"  or  "a  half  hour"  is 
correct* 

"Such"  or  "said"*  as  in  "such  person"  or  "said  board"* 
should  also  be  avoided*  "Said"  is  archaic  and  should  never 
be  used*  Usually  "such"  can  be  avoided  by  referring  to  "the 
board"*  "an  institution"*  "a  person"*  "these  laws"*  etc**  or 


by  employing  the  appropriate  pronoun  such  as  "he"  or  "it". 
However f  occasionally  "such"  may  be  needed  to  Identify  the 
thing  to  which  it  refers  and  should  be  used  if  necessary  to 
avoid  ambiguity* 


££QQfiUa& 

Use  a  pronoun  only  if  its  antecedent  is  unni stateable*  A 
pronoun  must  agree  with  its  antecedent  (the  word  for  which 
the  pronoun  stands)  in  numbert  gender*  and  person* 

Use  a  plural  pronoun  when  the  antecedent  consists  of 
two  nouns  Joined  by  "and"  and  a  singular  pronoun  when  the 
antecedent  consists  of  two  singular  nouns  Joined  by  "or"  or 
"nor".  When  "or"  or  "nor"  Joins  a  singular  noun  and  a  plural 
nount  a  pronoun  should  agree  in  number  with  the  nearer  noun* 
IHowevert  strict  application  of  this  rule  can  distort 
oieaninqt  so  it  is  usually  best  to  try  to  malee  the 
construction  plural* 

EXAMPLE  The  parents   or   guardian   of   a  person 

(confusing)  alleged   to   be  developmental! y  disabled 

tid&  the  right  to  have  the  person 
examined  by  a  professional  person  of  bf g 
choice  ("his"  supposedly  refers  to 
"guardian"  but  could  also  refer  to  the 
developmental ly  disabled  person)* 

(better)  The   parents   or   guardians   of  a  person 

alleged  to  be  develop«entally  disabled 
bflitfi  the  right  to  have  the  person 
examined  by  a  professional  person  of 
thgl£  choice. 


Avoid  using  "he  or  she"  and  "his  or  her"  when  referring 
to  a  person  affected  by  a  statute*  When  consistent  with  the 
standards  of  precision  and  clarity?  use  sex  neutral  words 
such  as  "person"*  "individual"*  "applicant"*  "candidate"* 
etc*  "Words  used  in  the  masculine  gender  include  the 
feminine  and  neuter*"  (See  section  1-2-105(2)*  MCA*) 

tU2fi£i 

Use  the  indicative  mood*  The  drafter  should  avoid  using 
the  false  imperative*  The  word  "shall"  should  not  be  used 
to  state  a  legal  result  or  fact* 

EXAMPLE  The  term  "commission"   means   the   water 

(preferred)  commission* 
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(avoid) 

(preferred) 

(avoid) 


The  term   ■■commission'*   shall   mean  the 
water  commission* 

A  person  who  violates  this  act  Is  guilty 
of  a  misdemeanor. 

A  person  who  violates  this  act  shall   be 
guilty  of  a  misdemeanor* 


However f  the  word  "shall"  should  be  used  in  mandatory 
statutes  requiring  certain  acts*  Exceptions  to  this  rule  are 
discussed  below* 

Generallyt  If  the  passive  voice  is  used  or  the  verb  is 
intransi ti vet  "must"  or  "must  not"  Is  preferred*  If  the 
active  voice  is  used*  "shall"  is  used  as  mandatory  and  "may 
not"  as  prohibitory* 


EXAMPLE 
(preferred) 

(avoid) 

(preferred) 

(avoid) 


The    appi i cat  ion 
applicant's  name* 


must   contain   the 


The   application    shall    contain    the 
applicant's  name* 


The    applicant     shall 
appl i cat  ion* 


sign 


the 


The  applicant  must  sign  the  application* 


Whenever  possible*  use  "shall"  only  in  an  imperative  or 
mandatory  sense  and  "may"  in  a  permissive  sense*  When  a 
rightt  prlvileqet  or  power  is  conferredf  "may"  should  be 
used* 

If  the  power  conferred  on  a  public  official  might  be 
construed  by  the  courts  as  a  duty*  the  word  "aay"  should  be 
followed  by  words  such  as  "in  his  discretion".  The  Montana 
Supreme   Court   in   some   instances   has   given   a  mandatory 

meaning  to  the  word  "may"  (Stdt£_fia_i:slA-£i:J.£liQ-Jtji SzJiefiOfi* 

104  M  460;  Haa&sa-M»  Hayxfit  112  h  20? ;  fid&£ao^)La.CdU2eQi:firf 
126  M  129f  135»  136).  "Where  a  statute  directs  that  a  thing 
may   be   done   in   one   manner  it  ordinarily  implies  that  it 

shall  not  be  done  in  any  other  manner."  (Elfilfcbajcym £di.fl£» 

124  M  114*  118) 

Do  not  use  "shall"  to  confer  a  right*  because  that 
implies  a  duty  to  enjoy  the  right* 


EXAMPLE 
(preferred) 


He  is  entitled  to  an 
i21*000* 


annual   salary   of 
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(yrcj'crvcd)  His  annual  salary  Is  $21t000« 

(aoo/'ii)  He   shall   receive   an   annual  salary  of 

$2  It  000. 

Do  not  use  a  negative  subject  with  an  affirmative 
"shall". 

EXAMPLE  No  person  may  •••• 

(preferred) 

(avoid)  No  person  shall  •••• 

As  explained  by  Professor  Reed  Diclcersonf  "Literallyr 
*No  person  shall •••*  means  that  no  one  is  required  to  act* 
So  readf  it  negates  the  obligation^  but  not  the  perroission* 
to  act*  On  the  other  handv  'No  person  may».«*  negates  also 
the  permission  and  ISf  thereforet  the  stronger  prohibition*" 


Negatives 

"Nor"   may   be   used   alone   as   a   conjunction  or  with 
"neither"* 

Do  not  use  "nor"  in  the   same   clause  with   any   other 
negative;  use  "or"  instead* 

EXAMPLE  Upon  conviction   he   shall  be  fined  not 

(aorreat)  less  than  $25  ql   more  than  $500* 

(incorrect)  Upon  conviction  he  shall   be   fined   not 

less  than  $25  par  more  than  $500* 


LA£IIALIZAII£lli&^Ulia:iiAIlQ£lx.AiiQ_&fifi&£YIAIlI3tl 

Capitalization   rules   for   bill   drafting  represent  an 

exception  to  standard  usage*  In  drafting  bills  capitalize  as 

little    as    possible*    Capitalization  has    no    legal 

significance*   and   the   lower   case   is  easier  to  read  and 
write* 

Capitalization  is  clerically  controlled*  in  accordance 
with  the  rules  tnat  followt  by  the  Legislative  Council  staff 
when  bills  are  prepared  for  introduction* 

(1)  Capitalize  the  first  word  in  a  sentence*  The  first 
word  in  each  subsection  following  a  colon  must  also  be 
capitalized  if  each  item  expresses  a  complete  thought  and 
follows  a  complete  introductory  sentence* 
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(2)  Capitalize  months  and  days  of  the  week* 

(3)  Capitalize  "Montana"  in  "state  of  Montana"  but  not 
"state"*  Capitalize  "County"  but  not  "city"  in  the  name  of  a 
county  or  cityt  such  as  "Cascade  County"»  "Cascade  and 
Chouteau  Counties"*  or  "city  of  Butte", 

(4)  Capitalize  names  of  specific  persons  or  places» 
such  as  "Charles  Marion  Russell"  or  "Rocky  Mountains"*  and 
specific  regions,  such  as  "Pacific  Northwest".  Capitalize 
geographic  namest  such  as  Boulder  River »  but  not  "school"  in 
"Boulder  River  school".  Do  not  capitalize  words  that 
indicate  geographic  location*  such  as  "northern  Montana". 

(5)  Capitalize  names  of  historic  events*  such  as 
"World  War  II"*  and  holidays*  such  as  "Christmas  Day"  and 
"Washington's  Birthday". 

(6)  Capitalize  references  to  a  statute  compilation* 
such  as  "MCA"  or  "Montana  Code  Annotated"*  but  not  "the 
statutes"  or  "the  codes"  or  "the  constitution".  Do  not 
capitalize  the  words  "chapter"  or  "section"  when  referring 
to  the  code  or  the  constitution*  but  capitalize  the  name  of 
a  particular  title  In  the  code*  such  as  "Title  19*  MCA";  the 
name  of  an  article  In  the  constitution*  such  as  "Article  V* 
The  Legislature";  and  a  chapter  in  the  session  laws*  such  as 
"Chapter  5*  Laws  of  1957". 

(7)  Capitalize  names  of  races*  citizens*  and 
languages*  such  as  "the  tribal  councils  of  the  respective 
Indian  tribes"*  "Spanish"*  or  "French". 

(8)  Capitalize  words  pertaining  to  deity*  such  as 
"Almighty  God". 

(9)  Capitalize  the  name  of  a  particular  act*  such  as 
"Montana  Major  Facility  Siting  Act". 

(10)  Do  not  capitalize  official  titles  of  state* 
county*  or  municipal  officers*  agencies*  or  Institutions* 
such  as  "the  governor"*  "the  department  of  highways"*  "board 
of  county  commissioners"*  or  "Montana  state  university". 
The  same  style  is  used  for  officers  at  the  federal  level* 
such  as  "U.S.  department  of  agriculture"  or  "the 
president"*  and  national  organizations*  such  as  "American 
red  cross". 

(11)  Do  not  capitalize  class  designations*  such  as 
"class  1"*  unless  they  begin  a  sentence  or  are  In  an  upper 
case  designation*  such  as  "Class  A-1  fishing  license". 

Because  a  resolution  Is  usually  a  wore  formal  document 
since  the  resolution  Itself  Is  presented  or  mailed  to  an 
agency  or  party  and  is  not  printed  In  the  code*  standard 
capitalization    rules    are    followed    when    drafting   a 
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resolution. 


PunctuatloQ 

Punctuation  generally  Is  not 
statute  and  therefore  Is  subordinate 
do  look  to  punctuation  to  ascertain 
is  unclear*  Sot  besides  striving 
through  the  proper  use  of  words t  the 
correct  punctuation  to  support 
ambiguity* 


considered  part  of  a 
to  the  text*  But  courts 
meaning  if  the  language 

for  clear  expression 
draft snan  should  employ 

the   Mords   and   avoid 


If  a  sentence  consists  of  two  independent  clauses*  each 
with  subject  and  predicate*  use  a  comma  before  the 
conjunction* 

EXAMPLE                             The   commission  shall  report  annually  to 

the  governor*  and   it   shall  cause   the 

report   to   be   printed  for   public 
di  str ibution* 

An  exception  to  this  rule  occurs  when  a  sentence  starts 
with  a  dependent  clause  that  applies  to  both  independent 
clauses  that  follow*  No  comma  separates  the  independent 
clauses  because  it  would  make  the  introductory  dependent 
clause   seem   to  apply  only  to  the  first  independent  clause* 


EXAMPLE 


If  a  conference  committee  fails  to  reach 
agreement  or  if  Its  report  is  not 
adopted  by  both  housest  the  governor's 
recommendation  is  considered  not 
approved  and  the  bill  is  returned  to  the 
governor  for  further  consideration* 

Oo  not  use  a  comma  to  separate  two  predicates  Joined  by 
a  coordinating  conjuction* 


EXAMPLE 


The  commission  shall  report  annually  to 
the  governor  and  cause  the  report  to  be 
printed  for  public  distribution* 


Enclose   a   parenthetical   phrase   or   clause   with  two 
commas* 


EXAMPLE 


The  report t  which  must  be  approved  by  a 
majority  of  the  commission  members* 
shall  be  sent  to  the  governor  before 
July  1  of  each  year* 


When  "or**  introduces  a  word  or 
or   explains   the   preceding   word* 


a  phrase  that  Identifies 
set  off  the  explanatory 
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expression  with  commas* 

EXAMPLE 


Set  off  parenthetical t  or   nonessential* 
elements  with  commas* 


However*  if  "or"  introduces  an  alternative  thouqhtt  the 
expression  is  not  parenthetical  and  should  not  be  set  off  by 
commas* 


EXAMPLE 


The   punctuation   depends  on  whether  the 
item  is  parenthetical  or  essential* 


Words*  phrases*  or  clauses  in  a  series  are  separated  by 
commas* 


EXAMPLE 


The  enumeration  in  this  constitution  of 
certain  rights  shall  not  be  construed  to 
deny*  impair*  or  disparage  others 
retained  by  the  people* 

The  use  of  the  comma  before  the  conjunction   connecting 
the  last  two  members  of  a  series  is  preferable* 


EXAMPLE 


•••  wheat*  corn*  barley*  and  rye* 


Do  not  set  off  an  essential  clause  with  a  comma*  An 
essential  clause  is  one  that  is  necessary  to  the  meaning  of 
the  sentence  and  cannot  be  omitted* 


EXAMPLE 
(aorreot) 

(inaovreat ) 
(aorvect) 
(inoorreat ) 


Application  must  be  made  by  July  1  if   a 
permit  Is  wanted* 

Application  must  be  made  by  July  I*  if  a 
permit  Is  wanted* 

No   insurer   may   disburse   SlOO  or  more 
unless  a  signed  voucher  is  received* 

No  Insurer  may  disburse   $100   or   more* 
unless  a  signed  voucher  is  received* 


( 2 )      ^£lBl&fili2Cl 

Use  the  semicolon  between  two  main  clauses  not  Joined 
by  one  of  the  simple  coordinating  conjunctions  (and*  but* 
or*  nor)* 


EXAMPLE 


Letters  and  other  private  communications 
In  writing  belong  to  the  person  to  whom 
they  are  addressed  and  delivered;  they 
cannot  be  published  against  the  will  of 
the  writer* 


Also   use   the   semicolon   to   separate   two  or    more 
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coordinate   elementst   one  or  both  of  which  contain  comnasf 
when  needed  for  clarity* 

EXAMPLE  The  probation  officer   in   each  county 

shall  assist  the  conciliation  court;  but 
the  court?  with  the  consent  of  both 
parties?  may  nalce  Independent 
investigations* 

The  presence  of  the  coordinating  conjunction  "but*  in 
the  second  example  would  permit  the  use  of  a  comma  to 
separate  the  two  main  clauses  If  there  were  no  commas  in  the 
second  clause* 

Use  the  semicolon  to  separate  coordinate  elements  in  a 
series  introduced  by  a  colon  when  those  elements  are 
dependent  clauses  or  phrases*  (See  example  under  "Colon" 
below*) 


(3)   Lfiloil 

A  colon  is  used  most  often  in  legislative   drafting  to 
Introduce  a  series?  usually  In  outline  form* 

EXAMPLE  Each  policy  shall  specify: 

(I)   the   names   of  the  parties  to 
the  contract; 


and 


(2)   the  subject  of  the   Insurance; 


(3)   the  risks  insured  against* 


A  colon  also  may  be  used  to  introduce  a  long  guotation* 
(See  third  example  under  "Quotation  Harks"  below*) 


( 4 )  Eatanlhg&aa-dOii  Brackets 

Use  commas  In  preference  to  parentheses  when  possible* 
However?  occasionally  parentheses  will  serve  to  clarify  the 
meaniny  of  a  sentence* 

EXAMPLE  Two  or  more  counties  may  apply  for  funds 

for  construction  {and  operation  and 
maintenance  when  permitted)  under  this 
act* 

Oo  not  use  brackets  as  punctuation*  Use  brackets  in  a 
bill  to  enclose  terms?  such  as  "[section  1]"?  that  will  be 
replaced  with  a  code  section  number*  Also?  brackets  are 
used  in  the  Montana  code  to  denote  erroneous  material  or 
material  needing  amendment  or  replacement* 
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(5)     QufildliflQ-tlarks 

In  American  usage*  printers  usually  place  a  period  or 
comma  Inside  closing  quotation  marks  whether  it  belongs 
logically  to  the  quoted  matter  or  to  the  whole  sentence  or 
context.  In  bill  drafting*  clarity  is  more  important  than 
usual*  so  a  period  or  a  comma  should  be  placed  outside 
quotation  marics  when  it  does  not  belong  to  the  quoted 
matter. 

Do    not    overuse    quotation    marks.   Generally*  In 

legislative   drafting   quotation   marks   are   used   only  to 

enclose   titles   or   texts   of   acts   or  laws  referred  to  or 

incorporated  by   reference*   to   enclose   defined   words  or 
phrases*  or  to  enclose  amended  code  sections. 


EXAMPLE 


EXAMPLE 


EXAMPLE 


(1)  The  state  of  Montana  hereby 
accepts  and  assents  to  the  terms  and 
provisions  of  the  act  of  congress* 
approved  May  8*  1914*  entitled  "An  Act 
to  Provide  for  Cooperative  Agricultural 
Extension  Work". 

(2)  "Game**  means  game  animals  and 
game  birds*  the  killing  of  which  is 
restricted  by  the  laws  of  Montana. 


Section  1-1-218*  MCA*  is  amended  to 


read: 


AMUlfiltidliao 


"1-1-218.  Construction  of  words 
giving  Joint  authority.  Words  giving  a 
joint  authority  to  three  or  more  public 
officers  or  other  persons  are  construed 
as  giving  such  authority  to  a  majority 
of  them  unless  it  is  otherwise  expressed 
In   the   aet  ccilfi  giving  the  authority." 


Abbreviations  are  seldom  used  in  legislative  writing 
and  should  be  avoided*  except  in  two  instances.  "Montana 
Code  Annotated"  should  be  abbreviated  to  "MCA"*  and  "I  p.m." 
is  preferred  to  "1:00  o'clock  p.m."  Do  not  add  "MCA"  to  a 
code  section  number  within  the  text  of  a  section  of  the 
code.  (See  section  1-2-108(1)*  MCA*  which  provides  that  it 
is  presumed  the  section  number  refers  to  the  Montana  Code 
Annotated.) 


Numbers  one  through  nine  are  spelled  out  and  numbers  10 
and  over  are  written  in  numerals*  £it££I  as  follows: 
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2  inches  (feett  yards?  meterst  acres?  etc*) 

2  feet  X  3  inches 

15  X  30  feet  (but  a  "15-  by  30-foot  room**) 
5  pounds  (bushelst  gallons?  etc*) 

3  acres  (horsepower*  etc*) 
35  degrees  F 


6  years  old 

52  years  10  months  6  days 
a  3-year-old  child 
65th  birthday 

■A  person  who  is  18  years  of  age  or   older"   (not  "over   18 
years  of  age"). 

"A   person   who  is  under  6  years  of  age"  or  "who  has  not  yet 
reached  his  6th  birthday*" 

"A  person  who  is  18  years  of  age  or  older  and  under  66  years 
of  age"  (not  "between  the  ages  of  18  and  65")* 

liiBfi 

3  days 

1  month 

3  fiscal  years 

noon  (not  "12  noon") 

midnight  (not  "12  midnight") 

9   a*m*    (not   "9:00  a*m*"   or   "9:00  o»clocl<    a*m*") 

1   p*m* 

1:30   p*m* 


tli2Q£X 

1  cent?  25  cents  (up  to  "99  cents")?  0*5  cent? 

$1?   $25?   $37.50?   $100?   $2?000?   $25?000,    $3    million? 

$1?250?000 


0.3X 

3X?  25% 

3/4  of  IX 

1/2  of  IX   or  0*5%  (not  "1/2X") 

57.5* 

In   a  bill  title  spell  out  the  word  "percent"  —  do  not 
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use  the  symbol • 

S-day  week         ) 

10-year  sentence   )  (measurements) 

1-year  term        ) 

five-man  board  (not  unit  of  measurement) 

1-f  2-»  and  3-year  terms  (but  '•term  of  5  years") 

First  through  ninth  are  spelled  out;  10th  and  over   are 
numerals  (first  termt  35th  day). 

Fractions   standing   alone  or  followed  by  "of  a"  or  "of 


1"  are  spelled  out*  as  "onr-half  day"  or  "three-fourths   of 
1   inch".   Mixed  fractions  are  written  in  numerals?  such  as 


an* 

an 

"2  1/2  times".  (This  rule  holds  true  even   In   measurements* 

but  see  exception  under  "Percentages".) 


In  a  unit  modifier*  use  figures*  such  as  "1/2-inch 
pipe"  (In  other  words*  no  double  hyphen). 

MuabfiL  s-lD-SflTlaA 

Figures  are  used  In  a  group  of  two  or  more  numbers  when 
any  one  is  10  or  greater:  "The  farm  has  3  cows  and  12 
sheep." 

Use  numerals  with  class  or  grade  designations:  "class 
1"*  "class  10"*  "class  1-A"»  "Class  A-1"*  "grade  1"»  "grade 
12";  but  school  grades  are  expressed:  "1st  grade"*  "2nd 
grade"*  "12th  grade". 


Dates  should  be  expressed  as  follows: 

December  31  (not  "December  31st"  or  "31st  day  of   December") 

July  12  (not  "July  12th") 

December   31*  1984*  (with  comma  following  year  In  a  complete 

date*  unless  at  end  of  sentence) 
December  1984 
October*  November*  and  December  1984* 
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A  period  of  time  may  be  expressed  as  follows:  "For   the 
period   beginning   July   It   1933r  and  ending  June  30ff  I985t 
•  •••••  Another  acceptable  expression  for   a   period   of   time 

that  begins  July  1»  1983f  and  ends  June  30f  1985f  is:  "After 
June  30»  1983f  and  before  July  1»  I985f..«*.  When  this  style 
is  usedt  there  can  be  no  mistake  that  July  It  1983t  is  the 
first  effective  date  and  that  June  30,  1985,  is  the 
expiration  date* 

An  effective  date  of  July  1  should  be  expressed  as 
follows:  "after  June  30,  1983"»  or  "effective  July  1,  1983". 
("From  July  1,  1983",  "after  July  1",  or  "between  July  1 
and"  might  be  construed  to  mean  a  beginning  date  of  July  2 
and  should  be  avoided*) 

It  is  better  to  refer  to  a  day  rather  than  to  the  time 
an  event  will  occur*  such  as  "90  days  after  the  day  on  which 
judgment  Is  entered"  not  "90  days  after  the  time***"* 
Usually  a  period  Is  measured  In  whole  days,  not  the  time  of 
day* 


1,000  (not  1000)f  1  million,  or  1  billion 

In  bill  titles,  follow  the  above  rules*  In  catchi inest 
do  not  use  figures;  spell  out  numbers  unless  it  is  a  date  or 
a  very  large  number*  Words  look  better  than  numbers  in 
boldface* 

PROVISOS.  CASE*  cqnd;tiqn.  and  exception 


Provisos  are  clauses  introduced  by  "provided,  however"* 

"provided  that",  "provided  further",  and  "provided  always" 
and  properly  should  be  used  only  for  introducing  exceptions 
or  qualifications  to  the  preceding  clause*  In  fact,  they 
are  often  used  improperly  to  Introduce  a  new  idea  or  a 
separate  statement  not  necessarily  connected  with  the 
preceding  clause* 

The   word   "provided"   has   been    so   overworked    in 

legislative  drafting  that  it  has  no  definite  meaning* 
Little,  if  any,  significance  Is  given  to  the  word 
"provided"*  It  must  be  defined  by  the  court  before  It  can  be 
interpreted*  "The  word  'provided**  when  used  In  a 
legislative  enactment,  may  create  a  condition,  limitation* 
or   exception  to  the  Act  itself,  or  it  may  be  used  merely  as 
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a  conjunction  meaning  •and*  or  •before*t  and  as  to  what 
sense  the  word  was  used  must  be  determined  from  the  context 
of  the  Act,*  {itA_:^A_fi£U£fit  104  M  500f  516) 

It  is  best  to  avoid  provisos  altogether*  Introduce  an 
exception  or  limitation  with  "except  that^t  "but"*  or 
"however";  or  simply  start  a  new  sentence.  If  there  are  many 
conditions  or  exceptions?  they  should  be  placed  in  a 
separate  subsection  or  i n  a  tabulated  list  at  the  end  of  the 
sentence* 


The  case  or  condition  describes  the  circumstances  that 
must  exist  before  an  act  becomes  operative*  Case  is 
sometimes  distinguished  from  condition?  but  for  practical 
purposes  case  and  condition  may  be  treated  as  if  they  were 
synonymous* 

If  the  circumstances  in  which  the  rule  is  to  apply  can 
be  stated  briefly  and  simply?  they  should  precede  the  rule 
itself*  However?  if  the  circumstances  in  which  the  rule  Is 
to  apply  involve  numerous  contingencies  or  conditions?  the 
general  rule  should  be  stated  first  and  the  conditions 
listed  in  tabular  form* 


EXAMPLE 


(I)  To  be  eligible  to  hold  the 
office   of  a  person  must: 

(a)  be  a  qualified  elector; 

(b)  reside  in  the  state; 

(c)  be  25  years  of  age   or   older; 

(d)  hold  no  other  elective  office; 
and 

(e)  hold  no  other  appointive 
office  for  which  he  is  paid  compensation 
from  state  funds* 

Do  not  state  as  a  command  what  is   merely   a  condition 
precedent* 


EXAMPLE 
(preferred) 

(avoid) 


To   be  eligible   for   governor  a  person 
must  be  a  resident  of  Montana* 

The  governor   shall   be   a   resident  of 
Montana* 


Itlfi.£&&£CliSfi 
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The  exception  is  used  to  exempt  something  from  the 
application  of  the  law  and  should  be  stated  precisely  In 
order  to  describe  only  those  persons  or  things  intended  to 
be  excepted.  The  direct  statement  should  include  all  persons 
and  things  to  be  covered  by  the  rule.  If  there  Is  a  simple 
exception  to  the  rulet  place  the  exception  at  the  end  of  the 
rule. 

EXAMPLE  *   license   must  be  obtained  by  all 

persons  except: 

(1)  persons  65   years   of   age   or 
older; 

(2)  persons   who  have   resided  in 
the  state  for  less  than  1  year;  and 

(3)  persons  who  .... 

Or  the  exception  may  be  placed  in  a  separate  subsection 
and  incorporated  by  reference  into  the  subsection  stating 
the  rule. 

EXAMPLE  (1)   Except     as     provided     in 

subsection  (2)f  the  board  may  •••« 

(2)   [This  act]  does  not   apply   to 


The  word  "where"  denotes  aldC£  only. 

If  the  application  of  a  provision  of  bt\  act  Is  limited 
by  the  single  occurrence  of  a  condition  that  may  never 
occur*  use  ••if**  to  introduce  the  condition*  not  '•when'*  or 
"where"*. 

EXAMPLE  If   ^^»®   suspect   resists   arrest*    the 

officer  may  use  force  to  subdue  him. 

If  the  condition  may  occur  more  than  once  with  respect 
to  the  object  to  which  It  applies*  use  **whenever***  not  **lf*** 
•*when'**  or  **where*** 

EXAMPLE  Whenever  the  officer  receives  a  call*  he 

shall  note  the  time  in  his  report* 

If  the  condition  is  certain  to  occur*  use  **when***  not 
••If***  "where***  or  **whenever**. 

EXAMPLE  When   the   statute   takes   effect*   all 

pending  proceedings  must   be   dismissed. 
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fi£££E£NIIAJ..L££IiLAlIQli 

Prior  to  1979»  creation  of  internal  references  to  other 
sections*   parts*  or  chapters  of  the  code  was  discouraqed  in 

bin  drafting  because  of  the  rule  of   fiuiJtdfSiJO v«-  HaBmond 

IXiliaatiQQ EiSllLLcit  87  M  217,  287  P  640.  In  iiuatafiQQt  the 

court  held  that  reference  to  a  statute  is  as  that  statute 
existed  at  the  time  of  its  adoption  and  subsequent  repeal  or 
modification  of  the  statute  does  not  affect  the  reference  to 
the  statute  in  another  statute.  This  rule  had  the  effect  of 
requiring  the  statutory  researcher  to  trace  through  the 
Session  Laws  to  determine  when  each  internal  reference  was 
created  and  how  the  referenced  section  read  at  that  time* 
At  the  request  of  the  Code  Commi ss i oner t  the  1979 
Legislature  amended  section  1-2-108,  MCA,  to  add  a 
subsection  (2)  reversing  the  £uil.a£&QQ  rule.  The  use  of 
internal  references  is,  therefore,  no  longer  flatly 
discouraged  and  can  often  be  used  to  provide  brevity. 
However,  see  St#^X«  ..iLQncad*  39  St.  Rep.  680,  for  discussion 
of  the  applicability  of  this  statute  to  criminal  matters 
involving  retroactive  application  of  an  internal  reference. 
Avoid  overusing  internal  references  because  it  is  difficult 
to  comprehend  a  section  of  the  law  when  it  has  to  be  read 
together  with  many  other  sections. 


Avoid  use  of  the  words  "this  act**  whenever  possible.  As 
discovered  during  the  recodification  process,  this  often 
creates  a  problem  because  the  word  "act"  must  be  chanqed  to 
an  appropriate  term  such  as  "title",  "chapter"?  "part",  or 
"section".  It  then  raises  the  question  of  whether  or  not  a 
subsequent  amendment  to  a  section  or  chapter  may  be 
construed  to  be  incorporated  Into  the  original  "act".  Often 
references  to  "this  act"  may  be  avoided  by  substituting 
general  language. 

EXAMPLE                                The  department  may  administer  all   funds 
(prefevr-ed)  appropriated    for    BUillii d£&i^dO£fi 

(avoid)  The  department  may  administer  all   funds 

appropriated   for   ltie__fiUj:oaSfi Qf_i±l& 

The  preferred  language  would  cover  later  amendments   to 
the   welfare   statutes   so  that  there  would  be  no  doubt  that 
the  intent  was  to  give  the   department   authority   over   all 
public   assistance   funds,   not   just   those   covered  by  the  t 
original  a£jL. 

If  it  is  necessary  to  refer  to  a  section  of  an  act, 
enclose  the  reference  In  brackets.  The  Legislative  Council 
inserts  the  proper  code  section  number  after  it  is  assigned. 


23 


.« 


EXAMPLE  The  department   shall   administer   the 

program  under  the  provisions  of  [section 
10]. 

It  is  particularly  important  to  avoid  use  of  "this  act" 
whenever  a  bill  contains  an  amendment  to  existing  MCA 
sections  because  technically  the  act  includes  only  the 
deletions  and/or  additions  to  the  amended  MCA  sections  and 
not  the  remainder  of  those  sections.  Thereforet  use  of  "this 
act"  will  cause  confusion  concerning  its  specific  reference 
and  present  difficulties  in  changing  "this  act"  to  an  MCA 
reference  during  codification*  In  such  caseSf  specific 
references  (whether  to  the  MCA  sections  being  amended?  other 
MCA  secrionsf  parts?  or  chapters?  new  bill  sections?  or  any 
appropriate  combination  thereof)  should  be  substituted  for 
"this  act". 

The  admonition  against  use  of  "this  act"  does  not  apply 
to  temporary  sections  that  will  not  be  codified?  such  as 
effective  date  and  transition  sections. 
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CHAPTER  3 
WORD    CHOICE 


&£Q£JCdl^Ule& 


The  objective  In  legislative  drafting  is  to  maice  the 
final  product  as  precise  and  understandable  as  possible* 
There  are  hundreds  of  expresslonst  legal  and  otherwiset  that 
can  oe  simplified.  In  general: 

(1)  never  use  a  long  word  where  a  short  one   will   do; 

(2)  If  it  is  possible  to  omit  a  word  and  preserve  the 
desired  meaningt  always  omit  it;  and 

(3)  never  use  a  foreign  phraset  a  scientific  wordt  or 
a  jargon  word  if  there  is  an  everyday  English  equivalent* 

Remember  that  the  bill  must  be  both  precise  and  clear* 
The  drafter  cannot  strive  solely  for  simplicity  as  if  it 
were  a  single  good  and  there  were  no  other*  While  striving 
for  unstiltedf  cleart  natural  expression?  he  must  avoid 
becoming  conversational*  In  conversation?  the  speaker 
reserves  the  right  to  explain  his  meaning*  No  such  right  is 
granted  the  one  who  is  writing  a  bill*  The  drafter  must 
think;  he  must  k;now  exactly  what  he  wants  to  state*  The 
entire  meaning  of  a  bill  could  be  determined  by  the  choice 
of  one  key    word?  so  words  must  be  chosen  carefully* 

LQQj^aj:s^U.Qadl-Yei:b-Caiia.H:uci; 

An  example  of  the  kind  of  word  choice  to  avoid  is  the 
conversational  verb  construct*  This  verb  form  appears  most 
regularly  as  the  combination  of  an  accepted  verbal  base 
("speod")  and  an  accepted  preposition  ("up")*  The  resulting 
formulation  ("speed  up")  Is  a  conversational  term 
unacceptable  in  bill  drafting* 


Avoid  adjectives  such  as  "real"?  "true"?  and  "actual"? 
and  adverbs  such  as  "duly"  and  "properly"*  Since  these  ideas 
are  normally  implied?  expressing  them  in  some  instances 
creates  doubt  that  they  are  implied  elsewhere*  (Reed 
Dicker  son?  LfiflislAtiJtfi-CljafJLioa?  page  87) 

EXAMPLE  ^®   Shall    write   his    age    in   the 

(preferred)  appropriate  blank* 

(avoid)  ^^      shall   write   his   actual  age  in  the 

appropriate  blank* 
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To  avoid  confusjont  the  drafter  must  also  be  consistent 
In  his  use  of  words*  For  instancet  if  he  uses  "employee"  in 
one  sectiont  he  should  not  use  "worker"  In  another  section 
merely  for  the  sake  of  literary  variety*  ("Poetic  licenses" 
are  never  issued  to  bill  drafters*)  Alsot  he  should  not  use 
the  same  word  to  denote  different  things* 


The  word  "that"  initiates  a  restrictive  clause  that: 

(1)  restricts   or   limits  or  describes  and  defines  the 
word(s)  modified;  and 

(2)  is  necessary  to  Identify  the  word(s)  modified* 

The  meaning  of  the  sentence  is  not  complete  without  the 
"that"  clause*  The  clausr  Is  not  parenthetical t  but  vital t 
so  commas  should  qqI  be  used  to  enclose  the  clause* 


EXAMPLE 


A  fence  that  Conforms  to  81-4-101   is   a 
legal  fence* 


The   word   "which"   initiates   a   nonrestr let i ve  clause 


that: 

(1)   does  not  restrict  the  word(s)  modified;  and 

(2J  gives  additlonal»  supplemental?  or  descriptive 
information  about  the  word(s)  modified* 

The  meaning  of  the  sentence  Is  complete  without  the  "which" 
clause  so  commas  atlQulll-tifi  used  to  enclose  the  clause* 

EXAMPLE  A  fence*  which   may   be   a   legal   fence 

according  to  81-4-101»  must  be  built 
within  30  days  after  receiving  the 
permit* 

The  term  "which"  is  relatively  uncommon  In  good  bill 
drafting  because  nonessential  information  Is  usually 
inappropriate  for  statutory  language* 

The  left-hand  column  of  the  following  list  includes 
some  words  and  phrases  that  should  be  avoided  unless  there 
are  special  reasons  to  the  contrary*  Some  are  flowery t  some 
are  archaic*  and  some  ar*i  vague;  all  lack  the  precision 
needed  for  clear  expression*  The  words  In  the  right-hand 
column  are  those  which  the  average  reader  understands  more  | 
readily* 
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AVOID 


USE 


absolutely  null   and   void 
and  of  no  effect 

aforesaid;  aforementioned; 
bef orement i oned 

afforded  or  accorded 

and/or 


any  and  all 

as   (In  clauses  of  reason) 

at  such  time  as 

at  the  time  of   his   death 


attorney- 
counsel  or-at-1 aw 


and 


be  and  the  same  Is   hereby 

bondst  notest  checks* 
drafts  and  other  evidences 
of  indebtedness 

bring  an  action 

carry  out 

constitute  and  appoint 

deal  with 

deem 

does  not  operate  to 

due  to 

durinq  such  time  as 

durinq  the  course  of 

each  and  all 

employ  (meaning  to  use) 

enter  into  a  contract  with 


void 

the;  that;  those;  (see 
••hereinafter") 

given 

either  X  or  Y  or  both  of 
them;  X  and  Y  or  either  of 
them 

(either  word) 

because;  since 

when 

when  he  dies 

attorney 

is 

evidence  of   indebtedness 

sue 

execute;  complete; 
administer 

appoint 

address;  conduct 

consider 

does  not 

because 

while 

dur  i  ng 

(either  word) 

use 

contract  with 
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AVOID 


USE 


every  person;  all   persons 

evidencef   documentary   or 
otherwi  se 

evince 

examine  witnesses  and  hear 
testimony 

expend 

fallt  refuse*   or   neglect 

feasible 

formulate 

for  the  duration  of 

for  the  purpose  of 

for  the  reason  that 

forthwith 

from  and  after 

full  and  complete 

full  force  and  effect 

give  consideration  to 

give  recognition  to 

have  knowledge  of 

have  need  of 

he  or  she;  his  or  her 

hereafter 


a  person 
evi  dence 

show 

tal<e   testimony 

spend 

fail 

practicable;  workable 

make 

during 

for 

because 

immediately 

after 

full 

force;  effect 

consider 

recognize 

know 

need 

he»  his  (or  refer  to  the 
subject*  "the  licensee"* 
"permi thol der"»  etc*) 

after  [the  effective  date 
of  this  act];  after 
(calendar  date) 
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AVOID 


USE 


hereinafter;  hereinbefore; 
hereinabove;  above;  below; 
following;  preceding 


in  case 

in  cases  In  which 

in  order  to 

In  the  event  that 

In  sections  1-1-101  to 
l-l-143f  inclusive 

institute 

i  s  abl  e  to 

i  s  appi  i cable 

is  authorized  to 

is  binding  upon 

Is  defined  and  shall  be 
construed  to  mean 

i  s  dependent  on 

is  directed  to 

is  empowered  to 

is  hereby  authorized  and 
it  shall  be  his  duty  to 

is  hereby  vested  with 
power  and  authority  and  it 
shall  be  his  duty  in 
carrying  out  the 
provisions   of  this  act  to 

is  required  to 

Is  unable  to 

it  is  his  duty  to 


(these  are  objectionable 
when  referring  to  the 
position  of  a  section  or 
other  statutory  provision; 
If  reference  is  necessaryt 
specify  the  chapter?  partf 
section*  or  subsection  by 
number) 

If 

when;  whenever;  If 

to 

if 

in  1-1-101  through  1-1-143 


begin;  start 

can 

appi ies 

may 

binds 

means 

depends  on 
shall 
may 
shall 

shall 


shall 

cannot 

shall 
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AVOID 


USE 


it  is  lawful  to 

law  passed 

legislative  assembly 

mai(e  application 

maite  payment 

matce  provision  for 

matter  transmitted  through 
the  ma  i 1 

maximum 

means  and  includes 

member  of  a  partnership 

minimum 

modify 

moniest  moneys 

necessi  tate 

none  whatever 

not  later  than 

null  and  void 

occasion  (verb) 

of  a  technical  nature 

on  or  after 

orderedff    adjudged*    and 
decreed 

ort  in  the  alternative 

party 

per  annum 


may 

law  enacted 

legi  slature 

apply 

pay 

provide  for 

mail 

most 

means;  includes  (as 
requi  red) 

partner 

least 

change 

money 

requi  re 

none;  no 

before 

void 

cause 

technical 

after 

ordered 

or 

person  (unless  referring 
to  party  to  a  suit  or 
action) 

a  year 
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AVOID 


USE 


per  centum 

per  day 

per  foot 

period  of  time 

person  of  suitable  age  and 
di  scretion 

prior  to 

prosecute  its  business 

provided  (conjunction) 

providedf  further; 
provided?  however; 
provided  that 

provision  of  law 

render   (meaning   to  give) 

retain 

rules  and  regulations 

said 

same 

shall  have  the  power  to 

sole  and  exclusive 

speed  up 

subdivision;  clause; 
paragraph 

subsequent  to 

such 

terminate 

the  place  of  his  abode 


percent 

a  day 

a  foot 

period;  time  (as  required) 

adult  (or  state  age) 

before 

conduct  its  business 

if;  but 

except;  but;  however  (or 
start  a  new  sentence) 

law 

give 

iceep 

rules  (or  regulations) 

the;  that;  those 

it;  he;  him 

may 

excl usi ve 

hasten;  expedite 

subsection 

after 

(do  not  use  if  an  article 
can  be  used  with  equal 
clarity) 

end 

his  residence 
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AVOID 


to  wit 


under  the  provisions  of 
unless  and  until 

until  such  time  as 

uti 1 ize 

whatsoever 

whensoever 

wheresoever 

whosoever 

whomsoever 


USE 

(this  is  verbiage;   delete 
it  or  use  "namely") 


under 

unless; 
requi  red) 


until 


(as 


until 

use 

whatever 

when;  if;  whenever 

where 

whoever 

(archaic;  improper) 
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CHAPTER  4 
THE    BILL    AND    ITS    PARTS 

A  bill  is  a  proposed  law  as  introduced  in  the 
Legislature*  The  bill  does  not  become  a  1  aw  (an  ••act"? 
••statute")  until  passed  by  the  Legislature  and  signed  by  the 
Governor  or  passed  over  his  veto*  If  the  Governor  does  not 
sign  or  veto  a  bill  within  5  days  after  its  delivery  to  hin 
if  the  Legislature  is  in  session  or  within  25  days  if  the 
Legislature  is  adjournedt  it  becomes  a  law  without 
si  gnature* 

A  bill  that  has  become  a  law  is  delivered  to  the 
Secretary  of  State  who  assigns  a  chapter  number  to  it  in  the 
order  the  bill  is  received  by  his  office*  All  laws  that  pass 
in   any   one   legislative  session  are  first  published  in  the 

order  of  passage  in  a  publication  entitled  LdM& of   Montana 

(Ysar?*  This  publication  is  referred  to  as  the  Session 
Laws*  All  permanent  new  provisions  are  assigned  code  section 
numbers  by  the  Code  Commissioner  and  are  incorporated  into 
the  Montana  Code  Annotated*  (A  code  is  merely  a  systematic 
arrangement  of  the  laws*) 

The  proper  form  and  arrangement  of  a  bill  have  been 
defined  primarily  by  custom*  The  Montana  Constitution  spealcs 
of  bill  titles  in  Article  Vt  section  11;  and  section 
5-4-101 f  MCAf  prescribes  the  form  of  the  enacting  clause* 
None  of  the  other  bill  parts  are  mandated  by  law  or  rule* 
Howeverf  the  following  form  is  now  used  by  the  Legislative 
Council;  and  by  legislative  rule  all  billsf  before  they  are 
introducedf  must  comply  with  the  format*  style*  and  legal 
form  prescribed  by  the  Council*  Bills  not  prepared  by  the 
Legislative  Council  staff  must  be  reviewed  by  that  staff  and 
entered  on  the  automated  bill  drafting  equipment  before 
introduction;  this  equipment  and  procedure  are  further 
explained  in  Chapter  10* 


(»  -  a  mandatory  part  of  a  bill) 

1*   Bill  Identification* 

(a)  Legislative  Council  number 

^""    (b)  designation  and  number 

(c)  sponsor  1 ine 

(d)  ••By  Request*****  line 

2.   Title* 

3*   Preamble 

4*   Enacting  Clause* 
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5.   Body* 


(a)  short  title 

(b)  purpose  section 

(c)  definitions 

(d)  basic  provisions 

(e)  penalty 

(f)  repealer 

(g)  codification  instruction 
(h)  coordination  Instruction 
( i )  savi  nq  clause 

(j)  severability    clause    or    nonseverabil i ty 

clause 

(l<)  appl  icabi  1  I  ty 

(1)  effective  date 


(See  Appendix  0  for  form.) 

The  number  appearing  at  the  top  right-hand  corner  of  a 
blllf  such  as  ••LC  000l"f  is  the  number  assigned  by  the 
Council  staff  as  the  bill  request  is  received*  the  LC  number 
is  used  to  identify  the  bill  during  the  drafting  process 
prior  to  the  time  of  introduction  and  assignment  of  a  bill 
number* 

(2)  fi&&iflQdiJLQiL.aQjl-CiUiDtie£ 

The  blank  preceding  the  words  "BILL  NO*"  is  used  to 
identify  the  bill  as  a  House  or  Senate  billt  and  the  blank 
following  Is  used  to  number  the  bill*  The  blanks  are  filled 
in  manually  by  the  Chief  Clerk  of  the  House  or  Secretary  of 
the  Senate  at  the  time  of  introduction* 

(3)  ;^I2fiIl&fiJ:-LiQ& 

The  second  line  of  a  bill   Is   used   to   Identify   the 

sponsor*  The  sponsor  signs  the  bill  In  the  blank  prior  to 
introduction  (or  the  name  of  the  committee  sponsoring  the 
bill  is  entered)*  If  there  Is  more  than  one  sponsor*  the 
chief  sponsor  signs  first*  Bills  may  be  sponsored  jointly 
by  Senate  and  House  members*  Each  sponsor  Is  considered  a 
"chief  sponsor"  for  a  jointly  sponsored  bill*  If  the  bill 
is  introduced  in  the  Senate*  it  becomes  a  Senate  bill  and 
the  Senate  chief  sponsor  signs  first*  conversely  if  the  bill 
is  Introduced  in  the  House* 

(4)  £ltjL_E£aiifi&l-Lla£ 

The  Joint  Rules  provide  that  if  a  bill  Is  Introduced  by 
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request  of  a  state  agency  that  fact  shall   be   Indicated   by 

inserting   "By   Request  of ••  following  the  nanes  of 

the  sponsors. 


LC  0001 


EXAMPLE  ^^*-'-  **°* 

.j^..r..        ..        ,      INTRODUCED  BY 

BY  REQUEST  OF 


IiU.fi 

( 1 )  CfiOfixal 

The  title  identifies  the  bill  to  the  legislators  and 
the  public  and  must  clearly  summarize  the  contents  of  the 
bill.  The  drafter  should  be  familiar  with  the  substantial 
body   of  case  law  that  has  developed  over  defects  in  titles. 

Article  Vf  section  11(3)»  of  the  Montana  Constitution 
provides: 

Each  billt  except  general  appropriation  bills  and  bills 
for  the  codification  and  general  revision  of  the  laws* 
shall  contain  only  one  subjectf  clearly  expressed  In 
its  title.  If  any  subject  Is  embraced  in  any  act  and  Is 
not  expressed  in  the  titlet  only  so  much  of  the  act  not 
so  expressed  is  void. 

The  main  purpose  of  the  constitutional  provision  Is  to 
insure  that  the  title  of  a  bill  gives  reasonable  notice  of 
the  content  to  legislators  and  the  public.  It  also  prevents 
multisubject  legislation  from  being  passed  by  the  combined 
votes  of  the  advocates  of  separate  measures  when  no  single 
measure  could  be  passed  on  its  own  merits. 

Title  challenges  under  this  section  of  the  constitution 
may  be  brought  either  on  the  grounds  that  (1)  the  title 
indicates   that   the   bill  contains  more  than  one  subject  or 

(2)  the  title  does  not  express  clearly  the  subject  of  the 
bi 1 1 f  or  both. 

It   is  not  always  easy  to  distinguish  between  these  two 

parts  of  the  constitutional  requirement.  Most  of  the  Supreme 
Court  decisions  deal  with  the  clear  expression  of  subject 
requirement  or  with  an  indistinguishable  mixture  of  both 
requi  rements. 

The  Montana  Supreme  Court  has  considered  the  question 
of  sufficiency  of  title  numerous  times.  In  order  to  more 
fully  comprehend  title  drafting  problems*  the  drafter  should 
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read  these  cases?  which  are  listed  in   itl£afl£ill& CliaJtliia&f 

or  at  least  review  the  case  notes  and  attorney  general •$ 
opinions  contained  in  the  MCA  annotations  to  Article  Vt 
section  lit  of  the  Montana  Constitution*  Under  the  1972 
Consti tut ionv  if  a  law  is  challenqed  as  having  a  defective 
titlet  the  action  must  be  brought  within  2  years  after  the 
effective  date  of  the  law- 

{  2  )   £2&££OtifiO^-±fi.^U££ici£0£X-a£.Iitl£_CLfi^i&iQQ 

As  stated  in  Article  Vt  section  ll(3)v  of   the  Montana 

Constitution*   general  appropriation  bills  and  bills  for  the 

codification  and  general  revision  of   the   laws  are  exempt 

from  the  unity  of  subject  and  clear  expression  of  subject 
rul es« 

( 3 }     &£Qfi£sl_At2Cij:s2Rc:JLdliaQ.£LLllJ& 

In  order  to  fall  within  the  exception*  an  appropriation 
bill  must  be  a  general  appropriation  bill;  that  is*  It  may 
embrace  nothing  but  appropriations  for  "the  ordinary 
expenses  of  the  legislative*  executive*  and  judicial 
branches*  for  Interest  on  the  public  debt*  and  for  public 
schools".  (See  Article  V*  section  llC*)*  of  the  1972  Montana 
Constitution*)  Further*  an  incidental  provision  In  an 
appropriation  bill  must  be  germane  to  the  appropriation  if 
It  Is  to  fall  within  the  exception*  The  Supreme  Court  has 
held  that  provisions  relating  to  the  expenditure  of  the 
money  appropriated  or  Its  accounting  may  be  included  In  an 
appropriation  bill  without  being  mentioned  In  the  title  (SJL» 
^A..lfl£d.  115  M  165,  171).  However*  in  balftna_^A_DOhQltt  155 
M  212*  the  Supreme  Court  said*  "*••  appropriation  bills 
should  not  be  held  to  amend  substantive  statutes  by 
implication*  •*•  Such  tactics  are  recognized  as  exceedingly 
bad  legislative  practice*"  (The  appropriation  bill  In 
question  contained  a  section  that  was  irreconcilable  with  an 
existing  statute;  and  the  lower  court  had  held  that  the 
appropriation  measure*  being  a  later  bill*  impliedly 
repealed  the  earlier  statute*)  The  Attorney  General  relied 
on  H^lgpg  Va  Qmholt  •"  finding  that  a  provision  in  the  1981 
general  appropriation  act  should  not  be  given  effect  because 
it  was  In  conflict  with  a  permanent  substantive  statute* 
Therefore*  provisions  other  than  actual  appropriations 
should  be  included  In  a  general  appropriation  bill  only  if 
germane  to  expenditure  or  accounting  and  consistent  with 
permanent  substantive  law* 

(^)  £aiil£l£dtifiQ-aa^£i£a££.dJL.E£^l^QQ 

In  Stfi  ^*  District  Coyrt.  49  K  146*  150*  the  Supreme 
Court  said  that  a  bill  whose  plain  purpose  was  to  revise  the 
laws  on  a  particular  subject*  as  well  as  an  omnibus  revision 
bill  covering  many  subjects*  Is  within  the  revision 
except! on* 
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In  the  past*  the  Supreme  Court  has  found  that  certain 
bills  come  within  the  codification  or  general  revision 
exception  although  the  titles  do  not  specifically  designate 
the  bills  as  such*  The  Supreme  Court  has  never  found  a  bill 
not  within  the  exception  when  the  title  indicated  that  the 
bill  was  a  codification  or  revision* 

If   a  bill  is  intended  to  be  a  codification  or  general 
revisionf  the  title  should  so  state* 


EXAMPLE 


"AN  ACT  FOR  THE  CODIFICATION  AND  GENERAL 
REVISION  OF  LAWS  RELATING  TO  PUBLIC 
SCHOOLS*" 


( 5 }  la£liiiiiQfl-Li&jb.Q£-Ai)fiiuleil.or.&se£al£il-l£^iaa&.JiL_Illlfi 

There  is  diversity  of  opinion  as  to  whether  reference 
by  number  .on^  Y  *^o  a  code  section  to  be  amended  or  repealed 
is  sufficient  in  a  title*  However*  all  authorities  agree 
that  the  title  is  sufficient  if  the  number  of  the  section  to 
be  amended  or  repealed  and  an  Indication  of  the  subject 
matter  of  the  amendment  or  repeal  are  included  in  the  title* 
"Reference  in  the  title  of  the  amendatory  Act  to  the  subject 
matter  of  the  section  to  be  amended  need  not  be  so 
comprehensive  as  to  constitute  a  complete  index  to  or 
abstract  of  the  section*  'All  that  Is  required  In  such  case 
Is  a  reasonable  degree  of  certainty  as  to  the  statute  to  be 
amended**"  (See  ^t«  v«,  Duh'^ao*  T*   N  428t  437*) 

Therefore*  the  title  of  a  bill  should  indicate  the 
general  purpose  of  the  amendment*  as  well  as  list  the  code 
sections  amended  or  repealed* 

EXAMPLE  **AN   ACT   TO   AMEND  SECTIONS * 

MCA*   RELATING   TO   THE   GENERAL   FISCAL 
DUTIES  OF  THE  STATE  TREASURER*" 

If  there  are  numerous  sections  to  be  amended*  a  better 
method  Is  to  set  out  the  purpose  of  the  amendment  first  and 
then  list  the  sections  to  be  amended* 

EXAMPLE                                     "AN   ACT   TO   AMEND  THE  LAWS  RELATING  TO 

SALE   OF   LANDS   FOR   TAXES  BY    COUNTY 

TREASURERS;        AMENDING  SECTIONS 

*    MCA;     AND  REPEALING 

SECTIONS *  MCA*" 

If  the  bill  is  a  general  revision  or  codification  bill* 
it  is  not  necessary  to  list  all  affected  sections  in  the 
title* 

EXAMI'LE 


"AN  ACT  TO   GENERALLY   REVISE   THE   LAWS 
RELATING  TO  AERONAUTICS*" 


If   a  bill  repeals  a  section*  the  title  should  indicate 
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the  subject  matter  and  list  the  section  number* 

EXAMPLE  "AN  ACT  TO  REPEAL  SECTION  l-l-202»   MCA, 

WHICH  DEFINES  REGISTERED  MAIL." 

It  Is  good  drafting  practice  to  include  special 
effective  dates  in  the  title  such  as: 

EXAMPLES  PROVIDING  AN  IMMEDIATE   EFFECTIVE   DATE; 

PROVIDING   A   DELAYED  EFFECTIVE  DATE;  or 

PROVIDING  AN  EFFECTIVE  DATE  OF  JANUARY 
1,  1986. 

£L£dmble 

The  preamble  follows  the  title  and  precedes  the 
enacting  clause.  Because  «"  f  its  placement.  It  does  not 
become  a  part  of  the  law.  It  Is  a  preliminary  statement  of 
the  reasons  for  the  enactment  of  the  law  and  begins  with  the 
word  ••Whereas". 

PREAMBLE  WHEREAS,  the   Montana   Constitution 

(optional)  requires     that    all    executive    and 

administrative  offices  and 
instumental it les  of  the  executive 
department  of  state  government  be 
allocated  by  law  among  not  more  than  20 
departments  .... 

The  enacting  clause,  which  is  prescribed  by  law, 
separates  the  identification  portion  of  the  bill  from  the 
body  of  the  bill. 

ENACTING    CLAUSE  ^^    ^^    ENACTED  BY  THE  LEGISLATURE  OF   THE 

(mandatory)  ^  STATE  OF  MONTANA: 

A  short  title  is  not  suitable  for  all  enactments;  but 
whenever  an  act  creates  new  law  in  a  definable  area,  a  short 
title  enables  quick  future  identification.  When  used,  the 
short  title  appears  as  section  1  of  the  bill. 

SHORT    TITLE  Section  1.   Short  title.  [This  act] 

may  be  cited  as  the  ••Executive 
Reorganization  Act  of  1971'*. 
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A  well -drafted  act  should  not  require  an  extraneous 
statement  within  itself»  such  as  a  purpose  sectiont  to 
recite  reasons  for  Its  enactment  or  what  It  seeks  to 
accomplish.  Howevert  If  It  Is  necessary  to  express  the 
reason  prompting  enactment  or  the  policy  or  purpose  of  an 
act»  first  consider  the  preamblet  which  does  not  take  up 
space  in  the  code  because  It  is  not  part  of  the  act  Itself 
but  which  may  be  used  In  its  Interpretation.  (Preambles  are 
set  out  in  compiler's  comments  to  appropriate  code  sections? 
partSf  or  chapters.)  If  a  purpose  section  is  preferred  to  a 
preamble*  It  becomes  a  part  of  the  law*  The  purpose  should 
be  stated  concisely  at  the  beginning  of  the  bill  following 
the  enacting  clause  or  short  title  if  there  Is  one*  If  a 
purpose  section  is  necessary*  it  should  be  carefully  and 
thoughtfully  drafted.  (See  also  the  discussion  of  statements 
of  intent  in  Chapter  6.)  A  purpose  section  Is  not  always 
merely  window  dressing.  Courts  have  relied  on  purpose 
sections  to  construe  unclear  and  ambiguous  language.  Of 
course*  clear  and  unambiguous  language  Is  always  preferred 
to  reliance  on  a  purpose  section  or  preamble. 

(1)  To  avoid  repetition  and  to  assure  clarity*  a 
well-drafted  bill  often  contains  a  definition  section  that 
precedes  the  basic  provisions  of  the  bill.  A  definition 
section  is  of  definite  advantage  to: 

(a)  define  a  general  term  In  order  to  avoid  Its 
frequent  repetition*  such  as  "•Employee  deductions*  means 
all  authorized  deductions  made  from  the  salary  and  wages  of 
an  officer  or  employee  of  a  state  agency"; 

(b)  avoid  repeating  the  full  title  of  an  officer  or  of 
an  agency*  such  as  •••Board*  means  the  board  of  natural 
resources  and  conservati  on**; 

(c)  give  an  exact  meaning  to  a  word  that  has  several 
dictionary  meanings; 

(d)  define  a  technical  word  that  has  no  popular 
meaning  in  commonly  understood  language;  and 

(e)  limit  the  meaning  of  a  term  that*  If  not  defined* 
would  have  a  broader  meaning  than  intended. 

(2)  (a)  Oo  not  define  a  word  If  It  Is  used  in  the 
sense  of  Its  ordinary  dictionary  meaning. 

(b)  Certain  words  are  defined  in  Title  1*  chapter  1* 
MCA.  If  a  word  is  used  in  the  same  sense  as  It  Is  defined  In 
that  chapter*  it  is  unnecessary  to  define  it  again  In  a 
bill.  There  are  also  definition  sections  that  apply  to 
entire  titles*  such  as  section  ^5-2-101  (Criminal  Code)* 
section   72-1-103   (Probate   Code)*   and   section    19-3-104 
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(PERS)t  HCA. 

(3)  The  drafter  should  adhere  scrupulously  to  normal 
usage  of  a  term*  If  It  Is  necessary  to  use  a  fiction*  It 
should  be  so  labeled* 

EXAMPLE  ^°        "°*    say:   The   word   "autoraob 11 e" 

includes  trucks?  power  boats?  and 
al rplanes. 

Say:  In  this  chapter?  trucks?  power 
boats?  and  airplanes  are  treated  as  If 
they  were  automobiles. 

(^)  Whenever  possible?  especially  If  there  are  more 
than  three  definitions?  they  should  be  arranged 
alphabetically. 

(5)  Do  not  Include  substantive  provisions  in 
definition  sections. 

(6)  After  a  word  Is  defined?  use  the  defined  word?  not 
the  definition. 

(7)  If  there  are  definitions  already  In  the  Code  that 
you  want  to  apply  to  your  bill?  draft  a  section  so  stating? 
or  If  appropriate?  draft  a  codification  instruction 
incorporating  the  new  act  Into  the  chapter  or  part  of  the 
Code  where  the  definitions  are  contained.  Do  not  repeat  the 
definitions.  (See  discussion  on  pages  50  and  51*) 

(8)  Do  not  define  a  word  that  is  never  used  in  the 
bill! 


DEFINITIONS 


Section  3.  Definitions.  As  used  In 
[this  actl?  the  following  definitions 
appl y: 

(1)  ••Board"  means  the  board  of 
natural  resources  and  conservation 
provided  for  In  2-15-3302. 

(2)  "Department**  means  the 
department  of  natural  resources  and 
conservation  provided  for  In  Title  2? 
chapter  15?  part  33. 

(3)  "Person**  means  an  Individual? 
association?  partnership?  corporation? 
estate?  or  any  other  similar  entity. 


ad&iC-EtQYiSJQDS 


A  bill  that  only  amends  or  repeals   existing   laws   may 
not  present   any   organizational   problem;   sections  of  the 
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Montana  Code  Annotated  usually  are  amended  in  numerical 
order*  Howevert  an  act  that  creates  a  new  body  of  law  must 
be  thoughtfully  organized.  From  the  standpoint  of 
organization*  bills  containinq  all  new  material  are  of  three 
typeSf  those  which  contain: 


(1)   one 
provisions; 


main    provision   supported   by   subordinate 


(2)   several  related  main   provisions* 
have  subordinate  provisions;  or 


some   of   which 


(3)  a  series  of  related  and  equal  provisions  all 
dealing  with  one  subject* 

( 1 )     Qa£-lldla_£j:QjU.&ifiD 

Most  new  legislation  is  concerned  with  Just  one  main 
idea  and  falls  within  the  first  type*  Generally*  the 
substantive  provisions  of  an  act  will  be  followed  by  the 
authority  that  is  to  administer  it  and  then  by  the  means  to 
make    It  effective* 


EXAMPLE 
("core"   or 
substantive 
provision) 


Section  ^*   Registration         of 

tramways  required*  No  passenger  tramway 
may  be  operated  in  this  state  unless  it 
has  been  and  continues  to  be  registered 
with  the  board  •*•• 


Section  5*   Powers   and 
the  board*  The  board  shall: 


duties   of 


(1)  adopt  rules  relating  to  public 
safety  *•*; 

(2)  hold  hearings  in   all   matters 
relating  to  the  exercise  ***;  and 


(administrative 
authority    and 
procedures .    Do    not 
include    unnecessary 
procedural    provisions 
that   are    already 
contained    in    the 
Montana    Adminis- 
trative   Procedure 
Act    or    Court    rules.) 


(3)  issue  to  the  applying  operator 
the  registration  certificates  required 
for  each  passenqer  tramway  *••• 


(administrative 

enforcement 

procedure) 


Section  6*  Remedies  to  enforce 
compliance*  If  an  operator  fails  to 
comply  with  an  order  or  rule  of  the 
board*  the  board  may: 


(1)   suspend    or     revotce 
registration  of  the  tramway  **•; 


the 


(2)   bring   injunctive   proceedings 
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(2)   i£X£j:al^fildl££l^dlll.££SKi&iflQ£ 

Each  main  provision  with  its  related  subordinate 
divisions  should  be  separate  from  the  other  main  provisions 
and   drafted  in  detail  as  if  It  constituted  the  entire  bill* 

Bills  containing  equal  provisions  relating  to  a  common 
subject  are  arranged  In  a  logical  order  if  one  suggests 
Itself. 

Provisions  used  to  create  new  law  in  an  area  not 
covered  by  present  statutes  are  referred  to  as  "new 
matiirlal"*  The  basic  provisions  of  a  new  law  should  be 
divided  into  sectlonst  each  of  which  contains  one  idea  or 
thought* 

Each  section  must  begin  with  a  caption  or  "catch! ine". 
In  the  pdstt  catchl ines  usually  were  added  by  the  codifier* 
but  the  present  rule  is  to  add  a  catchl ine  during  the 
drafting  process*  (Should  a  bill  pass  through  the 
legislative  process  without  catchl inest  the  Legislative 
Council  staff  will  add  the  catchl ines  prior  to  enrolling  the 
bill.)  The  catchl Ine  should  be  as  brief  as  possible  and 
clearly  show  what  the  section  topic  is.  If  the  drafter  feels 
that  the  catchl Ine  must  be  quite  long  to  cover  the  meaning 
of  the  sectiont  the  section  itself  is  probably  too  broad*  If 
more  than  one  thought  is  set  forth  In  a  catchl ine»  each 
thought  is  separated  by  a  dash*  The  catchl Ine  should  not  be 
a  cocripl  ete  sentence* 

In  new  mater i alt  internal  references  to  other  sections 
of  the  bill  should  be  bracketed*  The  Code  Commissioner  will 
insert  the  proper  code  section  number  before  the  code  is 
printed*  (See  page  50  for  a  discussion  of  how  the  placement 
of  new  material  in  the  code  is  determined*) 

NEW  SECTION  Section  4*   Department     head    — 

appointment  —  powers  and  duties* 
(1)  The  governor  shall  appoint  each 
department  head* 

(2)  Each  department  head  shall 
supervise*  directt  account  fort 
organizet  plant  administer*  and  execute 
the  functions  vested  in  the  department 
in  accordance  with  [section  20]* 

Sections  of  a  bill  amending  present  law  usually  are 
arranged   in   numerical   order  by  code  section  number*  There 
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must  be  a  separate  bill  section  for  each  code  section 
amended*   The  brieft  simple  amending  clause  should  be  used* 

("Section  *  MCA»  is  amended  to  read:*)  The   Joint   Rules 

provide:  "In  sections  amending  existing  statutest  matter  to 
be  stricken  out  shall  be  indicated  with  a  line  through  the 
words  or  part  to  be  deleted^  and  new  matter  shall  be 
underlined."  This   means   that   new  material   added   to  an 

existing code  sg<;tiQP  's  underlined;  new  material  that  will 

become  an  entirely  new  code  section  is  not  underlined. 

AMENDATORY   MATERIAL  Section  5.   Section  2-lT-301f   MCA» 

(amending   a    code  is  amended  to  read: 

section) 

••2-17-301.  Supervision  of  mailing 
facilities.  The  eontrot^er  department 
shall  maintain  and  supervise  any  central 
mailing  facilities." 

The  Joint  Rules  also  provide:  "No  law  shall  be  revised 
or  amendedf  or  the  provisions  thereof  extended  by  reference 
to  its  title  onlyf  but  so  much  thereof  as  is  revised? 
amended  or  extended  shall  be  reenacted  and  published  at 
length."  The  question  of  whether  a  subsactiOD  may  be  amended 
without  setting  out  the  entire  parent  section  at  length  has 
never  been  adjudicated  in  Montana.  (Ease  of  amendment  is 
just  one  more  reason  for  dividing  new  law  Into  short* 
concise  sections.)  At  present  the  computerized  updating  of 
the  statute  data  base  reguires  that  an  entire  section  be 
amended*  not  just  a  subsection.  As  noted  earlier*  all  bills 
not  prepared  by  the  Legislative  Council  staff  must  be 
reviewed  by  the  Council  staff  and  entered  on  the  automated 
bill  drafting  equipment  before  introduction.  The  Council 
staff  prefers  that  all  bills  submitted  for  review  that  amend 
existing  rtCA  sections  present  those  amendments  in 
"cut-and-paste"  form*  using  the  most  fecept  version  of  the 
MCA;  this  saves  both  Council  staff  and  outside  clerical 
staff  time  and*  because  of  the  Council's  computerized  code 
data  base*  Is  less  prone  to  error  than  retyping. 

If  it  is  necessary  to  amend  an  act  passed  earlier  In 
the  same  session*  it  is  wise  to  refer  to  the  chapter  number 
to  indicate  clearly  that  you  intend  to  amend  a  new  law  or 
one  that  has  been  amended  already  in  the  present  session. 
The  following  form  is  used: 

AMENDATORY  MATERIAL  Section  I.   Section  3*   Chapter   4* 

(amending   a  Laws  of  1983*  is  amended  to  read: 

session    law) 

"Section  3.  Section  70-32-103* 
MCA*  is  amended  to  read: 

•70-32-103.  From  what  it  may  be 
selected.  If  the  claimant  be  is  married* 
the  homestead  may  be  selected  from  the 
property  of  the-ha»band  eltheir  spousg.*" 
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The  Secretary  of  State  assigns  chapter  numbers  to  the  laws 
after  they  are  signed  by  the  Governor*  (See  section 
5-ll-204f  MCA.) 


Whenever  a  bill  contains  one  or  more  sections  amendinq 
present  statutes  and  contains  a  section  with  all  new 
materialff  it  is  necessary  to  call  this  to  the  attention  of 
the  Legislature*  When  a  legislator  is  reading  several 
sections  containing  underlining  or  deletionst  he  tends  to 
read  only  the  underlined  or  deleted  material.  Unless 
attention  is  called  to  new  material  in  the  midst  of  such 
amendatory  mater ialf  the  new  material  is  often  overlooked  as 
a  section  of  the  code  that  is  not  being  amended.  The  former 
method  of  beginning  such  amendatory  sections  with  the  phrase 
"There  is  a  new  R.C.M.  section  that  reads  as  follows"  did 
not  seem  to  alleviate  this  problem. 

The  present  method  uses  the  words  "NEW  SECTION"  in  all 
caps  at  the  beginning  of  tne  new  sections. 


DESIGNATING   NEW  tiSM-li&liSl^A      Section  4.   Catchline. 

MATERIAL  (mixed 
with  amendatory 
material ) 


The  drafter  should  not  use  an  introductory   phrase   for   new 
material  but  only  give  It  a  bill  section  number. 

OulljLQ£t.EsiJD 

There  is  no  rule  fixing  the  length  of  a  section. 
Generally?  a  section  should  include  only  a  single  idea.  The 
shorter  the  section?  the  more  quickly  it  may  be  understood 
and  the  easier  it  is  to  amend  if  amendment  is  needed.  If  the 
drafter  finds  it  difficult  to  phrase  a  brief  catch! ine  for 
the  section?  it  is  likely  that  there  are  too  many  ideas  in 
the  section.  Each  paragraph  In  a  bill  should  be  given  a 
section  or  subsection  designation.  Outline  order  for 
sections  and  subsections  is  as  follows: 

(1) 
(2) 
(3) 

(a) 
(b) 
(c) 

(i) 
(ii) 
(i  ii) 
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(A) 
(B) 
(C) 
(^) 

Sections  or  subsections  are  indented  except  when  the 
(1)  follows  the  catchl ine.  If  there  is  a  phrase  or  sentence 
following  the  catchl  ine  that  ends  with  a  colon  and  is 
followed  by  a  (!)♦  that  (1)  is  Indented. 


EXAMPLES 


22-1-101,  Duties  of  board.  (1)  The 
board  shall  adopt  rules  related  to 
public  safety  .••• 

(2)   The   board  shall  hold  hearings 


22-1-101. 
board  shall: 


Duties   of   board.    The 


(1) 
safety; 


adopt   rules  related  to  public 


(2)  hold  hearings;  and 

(3)  arrange  all  meetings. 

If  material  preceding  a  colon  Is  a  complete  thought  and 
each  of  a  numbered  (and  indented)  series  can  stand  alonet 
the  first  letter  is  capitalized  and  the  sentence  ends  with  a 
period.  Otherwiset  the  first  letter  is  in  lowercase  and  the 
sentence  ends  with  a  semicolon;  if  some  but  not  all  of  the 
first  letters  must  be  capitalized  (for  instance?  "Montana")? 
try  to  rearrange  those  phrases  so  that  they  begin  with  a 
lowercase  word. 


EXAMPLES 


^-1-101.  Definitions, 
this  part?  the  following 
apply: 


As   used   in 
definitions 


(1)  "Bonds'*  includes  all 
instruments  representing  indebtedness* 
the  borrowing  of  money?  or  a  charge  on 
specific  revenue. 


(2)   "Public     body' 
political  or  governmental 
the  state. 


means    any 
subdivision  of 


4-1-101.  Budget  amendment.  An 
approved  budget  amendment  is  an  approval 
by  the  budget  director  of  a  reguest 
submitted  through  the  budget  division 
to: 
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(1)  obtain  financing; 

(2)  transfer  excess  funds;  or 

(3)  Increase  the  appropriation* 

If  possible*  Include  all  identical  language  in  the 
section  in  the  lead-in  phrase  before  the  colon*  Do  not 
repeat  it  In  each  subsection* 

EXAMPLES  17-7-201*   Building  and 

(identical  construction  defined*   In  this  part   the 

language    in  following  definitions  apply: 

(1)  (a)-(c) 

redundant)  (1)   "Building"  includes  a: 

(a)  buildinqt  faclljty»  or 
structure  constructed  or  purchased 
wholly  or  in  part  with  state  money; 

(to  building*  facility*  or 
structure  at  a  state  Institution; 

(c)  building*  facility*  or 
structure  owned  or  to  be  owned  by  a 
state  agency*  including  the  department 
of  highways* 

(2)  "Building"  does  not  include  a: 

(a)  building*  facility*  or 
structure  owned  or  to  be  owned  by  a 
county*  city*  town*  school  district*  or 
special  Improvement  district; 

(b)  facility  or  structure  used  as 
a  component  part  of  a  highway  or  water 
conservation  project* 

(3)  "Construction"  Includes 
construction*  repair*  alteration*  and 
equipping  and  furnishing  during 
construction*  repair*  or  alteration* 


(preferred   style) 


17-7-201.   Building  and 

construction  defined*   In  this  part   the 
following  definitions  apply: 

(1)   "Building"       Includes      a 
building*  facility*  or  structure: 

(a)   constructed     or     purchased 
wholly  or  In  part  with  state  money; 
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(b)  at  a  state  institution; 

(c)  owned  or  to  be  owned  by  a 
state  agency f  including  the  department 
of  highways. 

(2)  "Building"  does  not  include  a: 

(a)  i>uilding,  facility*  or 
structure  owned  or  to  be  owned  by  a 
county?  cityt  town»  school  district?  or 
special  improvement  district; 

(b)  facility  or  structure  used  as 
a  component  part  of  a  highway  or  water 
conservation  project. 

(3)  "Construction"  includes 
construction?  repair?  alteration?  and 
equipping  and  furnishing  during 
construction?  repair?  or  alteration. 

Be  extremely  careful  when  inserting  subsections.  Often 
a  meaning  can  be  altered  substantially  if  subsection  numbers 
are  carelessly  inserted.  See  the  following  example.  The 
mathematical  computation  is  entirely  different  in  the  two 
vers  ions. 


EXAMPLES 


The  holder  may  charge  an  amount  equal  to 


(wrong)  the  difference  between: 


(1)  the  refund  required  under 
31-1-242;  and 

(2)  the  refund  required  for 
payment  in  full  as  of  1  month  prior  to 
the  due  date  times  the  number  of  months 
in  which  no  payment  is  made. 


(right)  The  holder  may  charge  an  amount  equal  to 

the  difference  between  the  refund 
required  under  31-1-242  and  the  refund 
required  for  payment  in  full  as  of  1 
month  prior  to  the  due  date  tines  the 
number  of  months  in  which  no  payment  is 
made. 

££imltx 

If  a  violation  of  an  act  is  to  result  in  a  penalty?  a 
separate  section  is  duvoted  to  setting  forth  the  penalty. 
The  wording  of  this  section  is  patterned  after  that  used  in 
the  Montana  Criminal  Code  of  1973. 
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PENALTY  Section  8.   Penalty*     A    person 

convicted  of  violating  1-1-101  shall  be 
fined  no  more  than  $500  or  be  imprisoned 
in  the  county  jail  for  any  term  not  to 
exceed  6  months*  or  both. 

It  may  be  necessary  to  repeal  one  or  more  statutes  that 
conflict  with  a  new  act*  Each  statute  to  be  repealed  must  be 
identified*  If  more  than  three  consecutive  code  sections  are 
to  be  repealedt  the  drafter  may  use  the  word  "through"  to 
indicate  the  series* 

A  statement  that  "all  acts  or  parts  of  acts  in  conflict 
herewith  ate    repealed"  is  improper  and  Ineffective* 

Whenever  a  bill  repealing  a  section  is  drafted?  the 
same  bill  must  amend  any  other  section  in  the  code 
containing  a  reference  to  the  section  being  repealed*  The 
Legislative  Council  has  '  complete  listing  of  all  internal 
references*  (See  page  6*) 


REPEALER 


Section  9*  Repealer*  Sections 
1-1-101  through  1-1-106  and  3-4-102* 
MCA»  are   repealed* 


As  a  rule*  the  drafter  should  avoid  assigning  code 
section  numbers  in  a  bill  because: 

(1)  it  may  violate  the  "must  be  set  forth  at  length" 
rule  for  amending  a  law*  By  giving  a  bill  section  a  code 
nufflbert  the  drafter  In  effect  Is  adding  a  section  to  a 
chapter  and  thereby  "extending"  that  chapter*  A  joint  rule 
requires  that  any  law  that  is  extended  roust  be  set  forth  at 
length*  It  could  therefore  be  argued  that  in  order  to  assign 
a  new  section  number  the  entire  chapter  In  which  that 
section  will  appear  must  be  set  forth  at  length* 

(2)  If  all  sections  of  a  bill  are  assigned  code 
section  numbers  and  one  of  the  bill  sections  Is  deleted  by 
amendment  during  the  legislative  process?  the  entire  bill 
nust  be  renumbered  (something  committees  usually  forget  to 
do*  leaving  a  gap  in  the  numbering  format  of  the  final 
bill);  and 

(3)  It  Is  impossible  for  the  Legislature  to  insure 
that  identical  code  section  numbers  are  not  assigned  to  more 
than  one  bill  or  that  numbers  are  assigned  logically  after 
considering  all  Introduced  legislation* 

Unless  the  drafter  feels   it   absolutely   mandatory   to 


48 


assign   a   code   section   number t  this  should  be  left  to  the 

Legislative  Council  staff*  The  Council  uses  section  number 
indexes   to   avoid   duplication   of  numbers*  The  drafter  may 

Indicate  that  a  section  should  be  codified  within  a  certain 
chapter  or  part  by  attaching  a  ""Suggested  Assignment  of 
Statute  Number**  form  to  the  draft  submitted  to  the  Council* 
(See  discussion?  page  50;  Appendix  Pr  page  110*) 

If  It  Is  absolutely  necessary  to  assign  a  code  section 
numbert  the  following  form  should  be  used: 

ASSIGNING  A    NEW  NEW  SECTION*   Section  10*  There   is 

SECTION   NUMBER  a   new  MCA  Section  numbered  7-7-102  that 

(discouraged   -       readsi 
use    only    if 

necessary )  ••7-7-102*   Jurisdictional   area   — 

county  planning*   (1)  The  •*•••• 

&SQUinbfij::-do£l^ai£ml 

Soraetimes  it  is  necessary*  especially  in  recodification 
and  general  revision  lawst  to  retain  the  legislative  history 
of  certain  statutes  and  move  such  statutes  into  a  revised 
package*  The  renumber  and  amend  form  is  used  if  a  present 
statute  must  be  amended  and  transferred  to  a  new  position 
within  the  code* 

RENUMBER  AND  Section  11*   Section  45-l-103»  MCA* 

AMEND  is  renumbered  30-2-103  and  is  amended  to 

read: 

••45-*-*©3  iflz2=JLQa»  Penalty  for 
violation  of  law*  Any  person*  firm*  or 
corporation  violating  •***•• 

Whenever  it  is  necessary  to  transfer  a  code  section 
without  change  to  fit  within  a  new  law  or  existing  lawt  the 
renumber  form  Is  used*  However*  renumbering  should  be 
avoided  unless  considered  absolutely  necessary  by  the 
drafter*  It  is  a  method  for  retaining  the  legislative 
history  but  often  leads  to  difficult  and  confusing  research* 

RENUMBER  Section  12*   Section     renumbered* 

Section   45-l-10^»   MCA*   is   renumbered 
30-2-104. 

A  preferred  method  would  be  to  write  a  codification 
Instruction  requiring  the  Code  Commissioner  to  renumber 
certain  sections  to  fit  within  a  new  chapter  or  part* 
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LqsI& Elaceafiol- and Acolicdtiililx z- QadiXLcatioa 

( 1  }   £Ia££BlfiDl 

The  drafter  is  cautioned  not  to  assign  code  section 
nunbers  to  new  material  because  of  the  possibility  of  the 
same  number  being  assigned  to  more  than  one  section  and 
because  logical  placement  cannot  be  determined  until  all  the 
legislation  passed  during  a  session  is  studied  as  a  whole* 
However*  the  drafter  must  decide  where  he  thinlcs  his 
proposed  law  should  be  placed  and  express  this  intent  by 
attaching  a  "Suggested  Assignment  of  Statute  Numbers*  form 
to  his  bill  draft.  (See  Appendix  P.) 

It  may  be  necessary  to  express  this  intent  in  the  bill 
Itself  in  a  section  giving  instructions  to  the  Code 
Commissioner  to  codify  the  section  in  a  given  chapter  or 
part*  (See  discussion  and  example  below*) 

(2)  AaolicaluLLU^ 

Often  It  is  not  enough  merely  to  suggest  where  a 
section  should  be  codified*  In  many  instances*  It  is  vital 
that  the  drafter  express  the  intent  to  incorporate  present 
law  into  new  law* 

For  example*  let  us  assume  the  drafter  Is  drafting  a 
bill  that  relates  to  a  chapter  of  the  code  that  is  arranged 
as  follows: 

CHAPTER  1 
RINKY  DINK  AGENCY 

Part  1  —  General  Provisions 

Section 

l-l-IOI*  Definitions* 

1-1-102*  Rulemaking  authorized* 

1-1-103*  Injunction  authorized* 

1-1-104*  Penalties* 


Part  2  —  Certificates  and  Permits 

1-1-201*   Certificate  or  permit  reguired* 
1-1-202*   Application* 

Sections  1-1-203  through  1-1-206  reserved* 
1-1-207*   Hearings. 
1-1-208*   Appeals* 


The  drafter's  bill  is  concerned  with  findings  necessary 
for   issuance  of   a  certificate.   After  studying  chapter  1 
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careful ly»  the  drafter  determines  that  his  one-section   bill 

should  be  codified  as  1-1-203.  However t  In  order  to  so 
codify  the  sect i on t  the  Code  Commissioner  may  be  forced  to 
make  additional  changes  In  several  sections  unless  the  bill 
Itself  shows  an  intent  to  Incorporate  the  new  law  Into  the 
present  law* 

For  Instancet  If  in  our  hypothetical  chapter*  1-1-101 
(Definitions)  or  1-1-104  (Penalties)  contains  language  such 
as  "as  used  In  this  ChaptfiC*  the  following  definitions 
apply"  or  •'Violation  of  this  chapiter  is  a  misdemeanor***  It 
could  be  an  error  to  Insert  new  law  Into  the  chapter  without 
excepting  it  from  the  definition  and  penalty  sections* 
Otherwise*  mere  placement  could  appear  to  create  a  new 
penalty  or  define  words  never  contemplated  by  the 
Legislature* 

If  the  Intent  is  to  have  the  penalty  and  definition 
apply*  the  drafter  should  insert  a  section  in  his  bill  to 
indicate  this  intent*  (See  example  below*) 

( 3 )  ta£ii£i£dllQiL.Ia  jii:j:u£li2Q& 

Present  law  may  by  reference  be  incorporated  into  a 
bill  by  use  of  a  codification  instruction*  To  avoid 
repeating  definitions*  rulemalting  authority*  penalties*  and 
other  substantive  law*  etc**  and  to  insUf g  that  an 
established  body  of  law  with  its  previously  construed  terms 
will  apply  to  new  law*  a  codification  instruction  is 
essential*  Whenever  a  bill  contains  new  sections*  either  a 
codification  instruction  should  be  included  In  the  draft  or 
a  "Suggested  Assignment  of  Statute  Numbers"  form  should  be 
attached*  whichever  is  appropriate* 

CODIFICATION  Section  13*  Codification 

INSTRUCTION  Instruction*  Sections  1   through   5   are 

Intended  to  be  codified  as  an  Integral 
part  of  Title  2*  chapter  6*  part  7*  and 
the  provisions  of  Title  2*  chapter  6* 
part  7*  apply  to  sections  1   through   5* 

£X>Q£iliQatlQQ-lQ&t  r  uc  t  i  Q0& 

Frequently  the  Legislature  will  be  considering  two 
bills  that  conflict  with  each  other*  To  determine  whether  a 
bill  has  been  introduced  that  conflicts  with  his  current 
drafting  project,  a  bill  drafter  may  consult  the  dally 
status  and  Index  thereto*  The  Legislative  Council  also  hopes 
to  make  available  for  1983  and  succeeding  sessions  a  list* 
arranged  numerically  according  to  MCA  number*  of  all  MCA 
sections  proposed  for  amendment  and  the  bills  amending  them* 
Although  the  Code  Commissioner  staff  prepared  nearly  300 
composite  sections  for  the  1981  MCA*  not  all  multiple 
amendments  to  the  same  section  represent  a  conflict; 
however*  most   conflicts   that   do   occur   arise   from   such 
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multiple   amendments*  Assuming  other  means  are  not  available 
to  resolve  such  conflicts   (e«q»f   negotiation   between   the 

a  coordination 
coordination 
instruction  will  void  the  conflicting  provision  in  the  draft 
bill  if  the  other  bill  Is  passed  and  approved  with  the 
troublesome  provision  intact* 


to  resolve  such  conflicts   (e*g*f   negotiation 
requestor  and  the  sponsor  of  the  other  bill)? 
instruction    may    be   necessary*   A   typical 


COORDINATION 
INSTRUCTION 


Section  14*  Coordination 

instruction*  If  Senate  (House)  Bill  No* 
200  [LC  600]f  including  the  section  of 
that  bill  amending  1-1-101»  is  passed 
and  approved*  section  1  of  this  act» 
amending  1-1-lOlt  is  void* 


Because  normally  it  is  presumed  that  changes  In  the  law 
are  in  full  force  from  the  effective  date*  new  laws  often 
could  disrupt  transactions  already  in  progress*  The  saving 
clause  preserves  rights  an-^  duties  that  already  have  matured 
or  proceedings  already  begun* 


SAVING    CLAUSE 


Section  15*  Saving  clause*  This 
act  does  not  affect  rights  and  duties 
that  matured*  penalties  that  were 
incurred*  or  proceedings  that  were  begun 
before   the   effective  date  of  this  act* 


If  a  criminal  statute  is  repealed*  unless  the  act 
itself  contains  language  to  the  contrary*  section  1-2-205* 
MCA*  applies*  It  provides  that  the  repeal  of  a  law  creating 
a  crime  does  not  bar  prosecution  for  or  punishment  of  an  act 
already  committed  in  violation  of  that  law* 

Another  method  of  preserving  rights  and  duties  that 
have  matured  is  to  choose  a  date  upon  which  the  persons 
coming  within  the  act  must  comply  with  Its  operative 
provision* 


EXAMPLE 


Section  15*   Act     operative  on 

January   1*   1984*   A  certificate  Is  not 

required   under   [section   10]   for  any 

facility    under    construction    or  in 

operation   on   or   before   December  31* 
1983* 


If  a  statute  is  found  to  be  unconstitutional  or  Invalid 
in  part*  the  court  must  decide  if  the  invalid  portion  Is 
severable  from  the  valid  portion  and  looks  to  legislative 
intent*  The  Montana  Supreme  Court  has  held  that  inclusion  of 
a   severability   clause  In  a  bill  creates  a  presumption  that 
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the  valid  portions  of  a  bill  would  have  been  enacted  without 
the  Invalid  portions  (fl^cus  v«  Lake  CO"Pty«  138  M  69f  354 
P2d  1056»  1083)  and  thus  only  the  invalid  portions  are 
voidable.  As  a  rulet  severability  clauses  are    not   codified* 

SEVERABILITY  Section  16.   Severability*    If    a 

CLAUSE  part  of  this  act  is  invalid?   all   valid 

parts  that  are  severable  from  the 
invalid  part  remain  in  effect*  If  a 
part  of  this  act  is  invalid  in  one  or 
more  of  its  applications?  the  part 
remains  in  effect  in  all  valid 
applications  that  are  severable  from  the 
invalid  applications* 

In  the  rare  instance  that  the  sponsor  intends  that  the 
entire  act  should  fall  if  one  of  the  provisions  is  declared 
unconstitutional?  a  nonseverabil i ty  clause  may  be  added* 

NONSEVERABILITY  Section  16.   Nonseverabi 1 1 ty •    It 

CLAUSE  •*   the   Intent   of  the  legislature  that 

each  part  of  this  act  is  essentially 
dependent  upon  every  other  part  and  if 
one  part  is  held  unconstitutional  or 
invalid?  all  other  parts  are  invalid* 

AoolicatiQn  ..Daifi 

Do  not  confuse  application  date  with  effective  date*  A 
bill  may  become  efffictijtfi  on  passaqe  and  approval  or  on 
October  1  but  anjiliL  retroactively  or  even  prospectively* 

APPLICABILITY  Section   17*         Applicability* 

Sections  1  through  5  and  sections  7 
through   9  apply  after  December  1?  1963* 

OR 

Section  17*  Applicability*  This 
act  applies  to  taxable  years  beginning 
after  December  31?  1981* 

£I££CliXfi-I2atfi 

Section  1-2-201(1)?  MCA?  provides:  "Every  statute 
adopted  after  January  1?  1981?  except  those  that  provide  for 
appropriation  by  the  legislature  of  public  funds  for  a 
public  purpose?  takes  effect  on  the  first  day  of  October 
following  its  passaqe  and  approval  unless  a  different  time 
is  prescribed  therein*  Every  statute  providing  for 
appropriation  as  specified  In  this  subsection  takes  effect 
on  the  first  day  of  July  following  Its  passage  and  approval 
unless   a  different  time  is  prescribed  therein***  Passage  and 


53 


approval  means  when  signed  by  the  Governor  or  when 
automatically  a  law  if  not  signed  within  the  prescribed 
time*  An  effective  date  should  not  be  included  in  a  bill 
unless  the  sponsor  wants  to  delay  the  effective  datet  there 
is  an  emergency  requiring  an  early  effective  date*  or  the 
bill  has  fiscal  impact  necessitating  a  July  1  effective 
date.  (See  Bills  With  Fiscal  Irnpactt  page  58.)  An  effective 
date  before  October  1  may  deprive  the  general  public  of 
sufficient  notice  and  deprive  administrators  of  the  act  of 
sufficient  time  to  prepare  procedures  for  the  new  act.  (See 
also  section  13-27-105»  MCA»  for  effective  date  of  an 
initiative  or  referendum.)  A  specified  effective  date  should 
be  mentioned  in  the  bill  title. 

EFFECTIVE   DATE  Section  18.   Effective   date.   This 

act  is  effective  December  It  1983. 

OR 

Section  18.  Effective  date.  This 
act  'S  effective  on  passage  and 
approval  • 

OR 

Section  18.  Effective  date.  This 
act  is  effective  July  It  1983. 
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CHAPTER   5 
SPECIAL    TYPES    OF    BILLS 

A  validating  bill  is  used  to  cure  any  irregularities  in 
actlonsf  proceedinqst  or  transactions  carried  out  under 
authority  of  existing  law.  A  bond  validating  act  is  passed 
each  session  by  the  Montana  Legislature.  This  type  of  bill 
may  be  used  to  validate  other  types  of  actions  (such  as 
approval  of  platst  distribution  of  revenues  according  to  a 
prior  census*  petitions  for  creation  of  distrlctst  etc.)  as 
long  as  it  does  not  impair  the  obligation  of  contracts  or 
disturb  a  vested  right. 

In  the  pastt  bond  validating  acts  have  brolcen  all  rules 
concerning  style  and  language  In  legislative  drafting.  It  is 
not  necessary  to  continue  to  use  archaic*  flowery  language. 
(See  Appendix  L  for  a  sample  validating  act.) 

An  Interstate  compact  is  a  contract  among  several 
states  that  is  enacted  into  law  in  each  contracting  state.  A 
compact  must  be  enacted  in  substantially  the  same  form  In 
each  party  state.  For  example*  the  drafter  may  inspect  the 
several  interstate  compacts  adopted  by  Montana*  such  as  the 
Driver  License  Compact  (section  61-5-401*  MCA)*  Compact  on 
Juveniles  (section  41-6-101*  MCA)*  Library  Compact  (section 
22-1-601*  MCA)*  and  Mental  Health  Compact  (section 
53-22-101*  MCA). 

(1)  Uniform  acts  are  prepared  by  the  National 
Conference  of  Commissioners  on  Uniform  State  Laws  and 
generally  are  intended  to  be  followed  exactly  in  substance. 
The  purpose  of  a  uniform  act  is  to  cover  an  area  of  law  by  a 
method  that  will  avoid  conflicts  among  the  laws  of  different 
states.  An  example  is  the  Uniform  Reciprocal  Enforcement  of 
Support  Act*  Title  40*  chapter  5*  part  1*  MCA. 

(2)  Model  or  "suggested"  acts  are  prepared  by  the 
drafting  committee  of  the  Council  of  State  Governments  and 
by  other  persons  and  organizations  and  are  intended  as 
guides  for  legislation  In  which  uniformity  is  not  necessary. 
A  model  act  Is  essentially  a  suggested  method  for  handling  a 
given  area  of  law  by  providing  guidelines  within  which  a 
state  may  substitute  sections  to  accommodate  local 
peculiarities.  An  example  is  the  Montana  Business 
Corporation  Act*  Title  35*  chapter  1*   MCA.   Copies   of   the 

publication  ^amet&lficl Utale Lfiai^atlflta  by  the  Council  of 

State  Governments  are  available  in  the   Legislative  Council 
1 ibrary. 
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AfiCJLac£iallaQ-fiill& 

Article  Vt  section  ll(f^)f  of  the  Montana  Constitution 
requires  every  appropriation  other  than  general 
appropriations  for  the  operation  of  government  to  be  "made 
by  separate  blllt  containing  but  one  subject".  (See  also 
discussion  of  general  appropriation  bills  at  page  36.)  The 
large  general  appropriation  bills  covering  the  usual 
expenses  of  state  government  are  prepared  in  accordance  with 
a  predetermined  format*  Since  such  format  is  not  decided  by 
statute?  it  may  change  at  any  time* 

EXAMPLES  Section  1»   Appropriation*   The   following 

money  is  appropriated  from  the  general  fund  to 
the  board  of  bill  drafting  to  fund  publication 
of  the  Bill  Drafting  manual: 

Fiscal  year  ending  June  30t  1984***$65»720 
Fiscal  year  ending  June  30*  I985***S69t280 

Section   1*   Appropriation*  The  following 

noney   is    appropriated    from  the   account 

established    by    69-1-223   in  the   earmarked 

revenue  fund  to  the  office  of  the  consumer 
counsel : 

Fiscal  year  ending  June  30f  1984*. $200*000 

Fiscal  year  ending  June  30t  1965**$300t000 

The  Montana  Supreme  Court  has  held  that  an 
appropriation  may  be  part  of  a  nonappropr iatlon  bill  without 
violating  the  unity  of  subject  rule  if  the  appropriation  is 
incidental   to  the  single  subject  of  the  bill  (HH.!  .V«  .  .Rae* 

52  M  378,  and  iiA_yA_SJt*— Bd* flf— £jlU£*»   97   M   132)*   For 

example*  If  a  bill  creates  a  governmental  agency  or  program* 
a  section  of  the  bill  appropriating  money  to  fund  the 
program  would  be  proper*  However*  the  most  recent  (and 
probably  the  safest)  practice  has  been  to  create  the  new 
encity  and  provide  for  necessary  administrative  procedures* 
etc**  in  one  bill  and  appropriate  the  necessary  money 
therefor  In  a  separate  bill* 

Article  XIV*  section  8*  of  the  Montana  Constitution 
provides  for  constitutional  amendment  by  legislative 
referendum*  The  proposed  amendment  must  receive  an 
affirmative  vote  by  two-thirds  of  the  Legislature  before  It 
is  referred  to  the  people*  Article  VI*  section  10*  provides 
that  bills  proposing  amendments  to  the  Montana  Constitution 
need  not  be  submitted  to  the  Governor  for  his  signature* 
Title  13*  chapter  27,  MCA*  contains  the  general  law  relating 
to  procedures  to  be  followed  by  the  Secretary  of  State  and 
other  officials  when  submitting  a  constitutional  amendment 
(and  other  ballot  Issues)  to  the  electorate*  Article  XIV* 
section  8*  provides  that*  unless  the  amendment  provides 
otherwise*   the   amendment   will   become  effective  on  July  1 
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following  certification  of  the  election  returns* 

Article  Illf  section  5»   of   the   Montana   Constitution 

provides  that  the  people  may  approve  or  reject  any  act  of 
the  Legislature  except  an  appropriation  of  money*  The 
Legislature  may  order  a  proposed  law  to  be  voted  upon  by  the 
peoplet  or  the  people  «nay  petition  to  so  vote.  An  "act*  does 
not  Include  a  joint  resolution  ratifying  an  amendment  to  the 
United   States  Constitution  (Hfltr.h  Xi  fjMf  ay«  526  P2d  1369). 

Section  13-27--3l3»  MCAf  provides  that  the  Attorney 
General  must  approve  the  form  of  the  referendum  ballot.  When 
the  Legislature  orders  an  act  to  be  referred  to  the  peoplet 
the  Secretary  of  State  sends  a  copy  of  the  proposed  law  to 
the  Attorney  General  (section  13-27-310f  MCA)  so  that  the 
Attorney  General  may  write  his  explanatory  statement  of  the 
measure.  At  the  same  tine  the  Secretary  of  State  asks  the 
Attorney  General  to  approve  the  ballot  form?  which  is 
usually   prescribed   In   the   act   ordering   the  referendum. 

Title  13»  Chapter  27f   MCA»   flallQt JL&&U£JSlv   was   generally 

revised  and  updated  in  1979.  The  drafter  should  become 
acguainted  with  that  chapter. 

Usually*  the  last  section  of  a  bill  for  a  referendum  Is 
the  section  ordering  a  vote  of  the  people.  (See  Appendix  H 
for  a  sample  referendum  bill.) 
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CHAPTER  6 
BILLS    WITH    SPECIAL    PROVISIONS 

Section  5-4-201 ♦  MCAt  provides  that  no  bill  having  an 
effect  on  revenuest  expenditurest  or  the  fiscal  liability  of 
the  state  may  be  reported  out  of  committee  without  a  fiscal 
note  attached  estimating  the  dollar  amount  of  the  fiscal 
impact* 

When  a  bill  is  reviewed  by  the  Legislative  Council 
staff  prior  to  Introduct iont  Its  possible  fiscal  Impact  is 
considered.  If  a  fiscal  note  is  neededv  a  stamp  so 
indicating  is  affixed  to  the  bill  and  signed  by  the 
Executive  Director  of  the  Council*  At  the  time  a  bill  Is 
introducedf  the  President  of  the  Senate  or  the  Speal<er  of 
the  House  must  determine  whether  the  bill  needs  a  fiscal 
note.  The  notation  of  the  Legislative  Council  helps  save  the 
presiding  officer  much  time  In  determining  if  a  fiscal  note 
should  be  ordered.  When  he  determines  the  need  for  a  fiscal 
note*  the  presiding  officer  requests  it  from  the  Budget 
Director*  who  is  required  by  law  to  return  the  note  within  6 
days. 

The  drafter  can  simplify  the  process  of  Judging  fiscal 
impact  by  keeping  the  fiscal  note  requirement  in  mind  when 
drafting  bills  and  indicating  on  the  bill  draft  that  a 
fiscal  note  may  be  required.  (See  Bill  Drafter  Checklist* 
Appendix  Q.)  If  the  drafter  thinks  a  fiscal  note  is  needed* 
he  should  ascertain  the  sponsor •s  Intent  as  to  additional 
budget*  staff*  etc.*  needed  to  accomplish  the  bill's 
purpose. 

The  fiscal  note  is  attached  to  the  bill*  and  the 
committee  considers  it  with  the  bill.  Should  a  bill  be 
introduced  without  a  request  for  a  fiscal  note*  the  sponsor* 
the  committee  considering  the  bill*  or  the  majority  of  the 
house  considering  the  bill  on  second  reading  may  request  the 
presiding  officer  to  request  a  fiscal  note. 

A  bill's  fiscal  impact  may  also  necessitate  the 
inclusion  of  a  special  effective  date.  Under  section 
1-2-201*  MCA*  unless  a  different  time  is  prescribed*  all 
bills  except  appropriation  bills  are  effective  on  October  1 
following  passage  and  approval;  appropriation  bills  become 
effective  on  July  1  {see  Effective  Date*  page  53). 
Frequently*  a  nonappropr iat I  on  bill  will  have  such  an  impact 
on  local  or  state  finances  as  to  make  it  highly  desirable  to 
provide  an  effective  date  that  coincides  with  the  beginning 
of  the  fiscal  year  (usually  July  1).  See  39  A.G.  Op.  29* 
discussing  the  problems  associated  with  a  bill  Increasing 
the   county   road   tax   levy   without   providing   a   July   I 
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effective  date. 

Sections  1-2-112  and  l-2-113f  MCA»  are  also  concerned 
with  fiscal  impact*  These  statutes  require  that  any  law 
directing  a  local  government  unit  or  school  district  to 
perform  an  activity  or  provide  a  service  or  facility  that 
will  require  additional  funds  contain  a  specific  means  of 
financing  such  activity  or  service.  Thereforet  a  drafter 
must  be  careful?  when  drafting  bills  concerning  additional 
local  governme-nt  or  school  district  services  or  activitiesv 
to  include  provision  for  an  additional  mill  levy  or 
remittance  of  state  funds  sufficient  to  fund  the  new 
activity*  The  statute  provides  that  such  a  law  is  not 
effective  until  this  specific  means  of  financing  is 
provided* 

fillI&-fi£a£ii.iafl-&uJLfijiLaKiQfl_Aul;bi2£ity 

1*  In  highly  complex*  technical  fields  where  the 
degree  of  specificity  requ»'ed  Is  not  considered  appropriate 
for  comprehensive  statutory  treatment  or  when  interim 
authority  is  necessary  to  provide  for  continuing  compliance 
with  ever-changing  federal  law  and  regulationsf  the 
requestor  may  wish  to  delegate  rulemaking  authority  to  an 
executive  branch  agency*  Rules  have  the  force  of  law  (l*e*t 
an  enforceable  prohibition  or  mandate  of  behavior  or 
activity)  only  If: 

(a)  adopted  under  an  express  grant  of  legislative 
author! ty; 

(b)  adopted  under  sufficient  statutory  guidelines; 

(c)  adopted  in  compliance  with  the  procedures  outlined 
In  Title  2i    chapter  4f  part  3»  MCA;  and 

(d)  consistent  with  and  reasonably  necessary  to 
effectuate  the  purpose  of  the  implemented  statutes  (section 
2-^-305(6),  MCA). 

2.  Items  (a)  and  (b)  above  are  most  significant  from 
the  bill  drafting  standpoint*  An  express  grant  of  rulemaking 
authority  is  created  by  stating  substantially  that  "The 
department  may  [shall]  adopt  rules  to  implement  [this  act]" 
or  by  way  of  a  codification  Instruction  making  an  existing 
express  grant  of  authority  applicable  to  the  new  bill 
section  (see  Code  Placement  and  Appl icabll I ty»  page  50)* 

3*  A  mere  implication  of  power  to  adopt  rules  gleaned 
from  implemented  statutes  because  of  a  perceived  necessity 
for  rules  is  not  sufficient  to  allow  legislative  rules* 
i*e*t  rules  having  force  of  law  (section  2-4-102(1 ) (a) » 
MCA)*  Moreover*  even  a  clearly  expressed  grant  of  rulemaking 
authority  will  be  Ineffective  if  it  is  so  broad  and 
unrestricted  as  to  constitute  an  unconstitutional  delegation 
of  legislative  authority* 

4*  Basic  policy  and  guidelines  must  be  determined  by 
the  Legislature  as  set  forth  In  statutory  restrictions* 
standards*  and  criteria  to  be  followed  by  the  agency  in 
adopting  rules*  For   further   discussion  of   constitutional 
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problems   related   to  delegation  of  authority  and  separation 
of  powers  general! yt  see  Chapter  1* 

Section  5-4-404f  MCAt  enacted  in  1977  (Ch.  560)f 
provides  that  the  Legislature  must  enact  a  Joint  Rule  which 
sets  forth  a  procedure  "by  which  a  statement  of  legislative 
intent  shall  be  included  with  each  bill  containing  a 
delegation  of  authority  and  may  be  included  with  all  bills* 
A  statement  of  Intent  shall  be  placed  before  each  conponent 
of  the  Legislature  which  seguentially  considers  the  subject 
bill*  and  may  be  amended  In  the  same  manner  as  the  bill*" 
The  1979  Legislature  first  adopted  such  a  rule.  (See  Chapter 
11  of  the  Joint  Rules.)  The  following  key  language  appears 
in  Rule  11-1  of  the  Joint  Rules: 

"This  statement  differs  from  a 
purpose  clause  which  is  used  in  general 
to  describe  the  broad  overall  objectives 
of  a  bill  while  a  statement  of  Intent  is 
used  to  guide  the  details  of 
Interpretation  by  those  charged  with 
implementation  of  the  bill  and  Is 
phrased  in  terms  of  cont ingenclest 
examples  or  other  matter  inappropriate 
for  expression  as   statutory   language.** 

The  statement  of  intent  is  a  vehicle  by  which  the 
Legislature  may  provide  a  detailed  analysis  of  the  problems 
that  stimulated  the  bill's  introduction  and  enactment  and 
the  approach  that  the  state  agency  is  expected  to  take  In 
resolving  those  problems.  (See  statements  of  intent 
appearing  In  compiler's  comments  under  sections  37-4-321* 
37-50-203»  and  37-65-306,  MCA.)  The  statement  should  clearly 
delineate  the  subject  matter  of  rules  anticipated  by  the 
Legislature  with  a  view  toward  avoiding  excessive  executive 
branch  agency  discretion. 

The  statement  should  not,  however,  be  viewed  as  a 
substitute  for  sufficient  statutory  guidelines;  that  is,  an 
agency  should  not  be  given  a  very  broad  grant  of  authority 
In  the  bill  with  qdI^  the  statement  of  intent  providing 
guidelines  for  exercise  of  discretion.  The  statement  is  not 
enacted  as  part  of  the  law  Itself,  and  a  problem  of 
overdel eyat i on  of  legislative  authority  could  still  be 
created  if  the  enacted  bill  does  not  itself  provide 
sufficient  standards  and  criteria  to  guide  the  agency  in  its 
administration  of  the  act. 

Since  each  component  of  the  Legislature  that  considers 
the  bill  must  also  consider  the  statement  of  intent,  the 
standing  committee  of  the  house  in  which  the  bill  originates 
is   responsible   for  the  initial  preparation  and  adoption  of 
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the  statement.  (See  Joint  Rule  11-3(2).)  If  a  bill  requires 
a  statement  of  intentt  the  bill  drafter  should  provide  the 
sponsor  of  the  bill  with  a  draft  statement  of  Intent  to 
propose  to  the  standing  committee  at  the  time  of  the 
committee  hearing  on  the  bill.  This  will  insure  compliance 
with  section  5-^-404»  MCAf  and  the  Joint  Rules*  thereby 
protecting  the  Intended  grant  of  authority;  it  may  also  save 
considerable  time  while  providing  the  committee  with 
important  information  on  the  purpose  and  practical 
implications  of  the  proposed  bill.  This  in  no  way  implies 
that  the  standing  committee  is  not  fully  responsible  for  the 
content  of  the  statement  which  It  finally  adopts  and 
attaches  to  its  committee  report.  Further f  under  the  law  and 
the  Joint  Rules*  each  component  of  the  Legislature  that 
considers  the  bill  must  carefully  consider  the  statement  of 
intent  and  confirm  or  amend  it*  as  desired. 

In  the  Montana  Code  \nnotated»  Title  2t  fiQyS£Q10£J3i 
SlJCii£JLU£a..  aDd-AdlDloi&t£aU.QQf  chapter  15  entitled  "Executive 
Branch  Officers  and  Agencies'**  Is  an  updated  and  more 
complete  version  of  R.C.M.  1947*  Title  82A*  Execut' ve 
ReorqanJzatiQn.  This  chapter  contains  a  reference  to  each 
agency  in  the  executive  branch  created  by  statute.  The 
intent  of  continuing  this  chapter  is  that  a  code  user 
interested  in  knowing  how  the  executive  branch  Is  structured 
statutorily  may  see  such  structure  by  merely  glancing  at  the 
outline  of  chapter  15*  Title  2*  MCA.  Therefore*  in  the  MCA* 
the  creation  of  an  agency  Is  separated  from  the  functions  of 
that  agency. 

Whenever  an  executive  branch  agency  is  created  by  bill* 
one  or  more  sections  should  deal  with  its  creation  and 
internal  organization.  These  sections  will  be  codified  in 
Title  2. 

In  addition  the  bill  must  contain  a  definition  section 
as  follows: 

EXAMPLE  In  [this  act]*  "board*  means   the   board 

of   dogcatchers  provided  for  In  [section 

3]. 

"[This  act]"  will  be  changed  to  "this  chapter"*  "this  part"* 

or   "sections   through   "*   as   appropriate*    and 

"[section  3]"  will  become  a  code  section  number  In  Title  2* 
chapter  15*  MCA.  The  definition  section  will  be  codified 
along  with  the  part  of  the  bill  dealing  with  the  functions* 
powers*  and  duties  of  the  new  agency. 

The  same  rule  applies  to  the  creation  of  any  new 
legislative  or  Judicial  branch  agency.  For  example*  the 
composition*   terms*   and   officers   of   the   Environmental 
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Quality  Council  are  provided  for  In  Title  5»  MCAt 
L,egi,slati ve  Branch*  because  the  Council  is  a  legislative 
agency.  However»  the  functions  of  the  Council  are  codified 
in  Title  75»  MCA»  EpvAcQDmentfll _gj:oteQtiQfl*  (See  sections 
5-16-101  through  5-16-105,  MCAf  and  sections  75-1-301 
through  75-l-324»  MCA.) 

Whenever  a  drafter  is  dealing  with  a  change  of  an 
aqency's  functions  or  duties,  the  statutes  relating  to  the 
creation  and  composition  of  the  agency  must  be  checked  as 
well  as  the  substantive  area  of  the  law* 
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CHAPTER   7 
RESOLUTIONS 

The  only  type  of  instrument  other  than  a  bill  that  may 
be  introduced  in  either  house  of  the  Legislature  is  a 
resolution* 

The  Joint  Rules  define  a  simple  resolution  as  a 
formalized  motion  passed  by  one  house  only*  It  may  be  used 
to  amend  the  rules  of  or  to  provide  for  the  internal  affairs 
of  the  house  adopting  it«  A  simple  resolution  does  not 
require  three  readings  or  a  roll  call  vote  as  does  a  bill  or 
joint  resolution. 

ifiiOJL-fifi&filuJULflQ 

The  Joint  Rules  state  that  a  joint  resolution  may  be 
used  to  express  a  desiret  an  oplnion»  sympathyt  or  a  request 
of  the  Legislature;  to  amend  the  Joint  Rules,  to  ratify  or 
propose  amendments  to  the  United  States  Constitution;  or  to 
direct  changes  to»  repeal*  or  direct  adoption  of  a  rule  in 
the  Montana  Administrative  Code.  (Note  discussion  under  (8) 
below* } 

A  joint  resolution  Is  affective  upon  passage  by  both 
houses  and  need  not  be  submitted  to  the  Governor  for  his 
signature  (Article  Vlt  section  lOf  Montana  Constitution). 
Some  common  uses  of  joint  resolutions  are  to: 

(1)  send  a  request  or  Instruction  to  a  state  agency* 
Congressf  or  the  President; 

(2)  express  sympathy  to  relatives  of  a  deceased 
legi  si ator ; 

(3)  amend  or  adopt  Joint  Rules; 

(4)  express  support  for  or  disapproval  of  federal 
leg!  si  at  ion; 

(5)  prescribe  duties*  compensation*  etc.*  of 
legislative  employees; 

(6)  request  an  interim  study  (section   5-5-217*   MCA); 

(7)  approve  construction  of  a  state  building  (sections 
18-2-102  and  20-25-302*  MCA);  and 

(8)  repeal  (subsection  (1)  of  2-4-412t  MCA)  or  direct 
amendment  or  addition  (subsection  (2)  of  2-4-412*  MCA)  of 
rules  in  the  Administrative  Rules  of  Montana.  The  use  of  a 
joint   resolution   to   affect   an   agency's    administrative 
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regulation  is  based  upon  the  theory  that  rulemaking  is  a 
legislative  function  delegated  to  the  agency  and  that  the 
Legislature  can  control  the  discretion  of  its  agent  by  means 
of  the  joint  resolution.  (Unlike  bills  and  other  joint 
resolutions*  a  resolution  concerning  an  administrative  rule 
may  be  introduced  and  transmitted  at  any  time  during  the 
session*)  Please  note*  however*  that  citing  authorities  from 
other  states*  the  District  Court  for  Lewis  and  Clark   County 

in   MQQIa IdJULaXfiH^ A&&iLa-ya.-Q£elA..fi£-.Efiy&aUfi  (No.  47126* 

March  1982)  has  declared  subsection  (2)  of  2-4-412*  MCA* 
unconstitutional  as  an  attempt  to  authorize  lawmaking  by 
resolution  not  subject  to  gubernatorial  veto  in  violation  of 
Art.  Ill*  sec.  1*  Mont.  Const,  (separation  of  powers)*  Art. 
V*  sec.  11  (law  to  be  passed  by  bill)*  and  Art.  VI*  sec*  10 
(gubernatorial  veto).  Subsection  (1)  of  2-4-412*  MCA*  was 
not  declared  unconstitutional*  but  indications  are  that  its 
validity  is  suspect  for  the  same  reasons.  The  case  was  not 
appealed;  therefore*  a  definitive  ruling  of  statewide 
applicability  was  not  obtained  from  the  Montana  Supreme 
Court.  The  recommended  safe  approach  to  affecting 
administrative  rulemaking  '  ".  to  do  so  by  bill. 

The  law  provides  that  disasters  and  emergencies  be 
dealt  with  by  the  Legislature  by  Joint  resolution  (sections 
10-3-302(3)*  10-3-303(3)  and  (4)»  10-3-505(5)*  and  90-4-310* 
MCA).  The  Legislature  may  also  submit  a  negotiated  labor 
settlement  by  joint  resolution  (section  39-31-305(3)*   MCA). 

Resolutions   should   be  used  only  for  proposals  having 

none  of  the  mandatory  characteristics  of  law.  In  ILLldJlfiX it* 

Anderson*  507  P2d  1069*  the  Supreme  Court  said*  "The  effect 
and  validity  of  a  joint  legislative  resolution  roust  be 
decided  upon  a  consideration  of  the  purpose  intended  to  be 
accomplished  and  in  light  of  the  applicable  provisions  of 
the  Montana  Constitution."  The  Court  went  on  to  say*  "A 
joint  resolution  is  not  a  general  law  and  cannot  be  used  to 
control  the  discretion  of  the  governor." 

The  format  of  resolutions  has  been  prescribed  by 
custom.  In  resolutions  other  than  those  proposing  changes  to 
the  Administrative  Rules*  it  would  seem  that  even  the  unity 
of  subject  rule  need  not  be  followed*  since  the  resolution 
does  not  have  any  binding  effect.  Customary  formats  are 
presented  in  the  appendix  and  must  be  followed  by  the 
drafter. 

The  preamble  of  a  resolution  is  identical  to  the 
preamble  of  a  bill.  It  usually  begins  with  mwHEREAS"  and 
states  the  purpose  of  or  reason  for  the  resolution. 

In  a  resolution*  a  resolving  clause  takes  the  place  of 
the  enacting  clause  of  a  bill*  In  the  past*  the  body  of  a 
resolution  has  consisted  of  one  or  more  paragraphs*  each 
beginning  with  the  statement  "BE  IT  FURTHER  RESOLVED".  The 
drafter  may   wish   to   number   the   paragraphs   rather   than 
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continue  to  repeat  the  rather  floweryt  archaic  language?  as 
shown  in  the  appendix  as  an  alternative. 

Standard   capitalization   rules    are    followed    when 
drafting  a  resolution. 
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CHAPTER  8 
BILL    AMENDMENTS 

Bin  amendments  are  prepared  by  the  Legislative  Council 
stafff  committee  staffst  lobbylstSf  or  the  legislators 
themselves*  Printed  forms  are  available  for  use  by  the 
standing  committees  and  the  committees  of  the  whole*  The 
first  draft  of  an  amendment  to  be  presented  to  the  committee 
should  be  typed  on  plain  white  paper*  If  the  amendment  is 
made  by  a  committeet  it  is  presented  in  a  Standing  Committee 
Report t  as  shown  below* 

The  amendment  must  identify  the  specific  copy  of  the 
bill  to  be  aaiendedt  i*e*f  introduced  (white)f  second  reading 
(yellow)t  third  reading  (b1ue)f  or  reference  bill   (salmon)* 

(1)  Amend  the  title  if  the  amendment  to  the  bill 
requires  change  In  the  title* 

(2)  Amend  the  catchllne  too?  if  necessary* 

(3)  If  subsection  numbers  are  changed*  read  the  entire 
bill  for  internal  references  to  the  former  subsection 
numb(>rs*  Also  check  the  Internal  Reference  List  unless  the 
provision  being  amended  is  a  new  section*  (See  page  6*) 

{^)  If  additional  sections  are  being  repealed*  be  sure 
to  checl<  the  Internal  Reference  List* 

(5)  If  bill  section  numbers  are  changed*  checic  the 
entire  bill  for  internal  references  to  those  sections* 

(6)  Check   the  entire  bill  for  any  references  to  terms 

or  figures  that  are   being  changed   or   provisions   that   are 
being  deleted* 

(7)  Do  not  forget  that  Article  V*  section  11*  of  the 
Montana  Constitution  states  that  no  bill  shall  be  so  altered 
or  amended  on  its  passage  through  the  Legislature  as  to 
change  its  original  purpose* 

If  the  proposed  amendment  is  extensive*  it  may  be 
easier  to  rewrite  the  entire  bill*  This  is  called  a 
substitute  bill*  The  Joint  Rules  provide  that  If  the 
amendment  is  relevant  to  the  title  and  subject  matter  of  the 
original  bill  and  is  so  extensive  that  a  standard  amendment 
would  be  long  and  difficult  to  comprehend*  the  bill  may  be 
amended  by  striking  all  of  the  bill  following  the  enacting 
clause  and  substituting  an  entirely  new  bill*  (See  Appendix 
N.) 
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( 1 )   AafiQd^lll£ 


TItlet  lines  5  through  7. 

Following:  "A  PERSON" 

Striice:  remainder  of   lines   5   through   7 

in  their  entirety 
Insert:  "WHO  HAS  SERVED  HIS  SENTENCE" 

(2)  lQ&£L^.ttdlfi£J^l.fiQi^ 

Page    1?    1 ine    23* 

Foil  owing:      "statement" 

Insert:      "in    simple   language" 

( 3 )  iQifiLt DdtenidJ f  allflttina — slticJifiQ— .Idaabfid— .uull 

1«      Page    1»    1 ine   7. 

Following  *      "♦*" 

Strllce:      "four   percent    (4%)    of    the   payment 

due" 
Insert:   "4%" 

2*   Page  2f  1 ine  10* 

Following:   "««" 
Insert:   "12X" 

I.   Page  !• 

Following:   1 ine  9 

Insert:  "Section  !•  Temporary  minimum 
wage  of  police.  For  the  period 
beginning  July  1*  1983f  and  ending  June 
30f  1984»  each  confirmed  member  of  a 
police  department  of  first-  and 
second-class  cities  is  entitled  to  a 
minimum  wage  for  daily  service  of  8 
hours*  work  of  $700  a  month*  After  June 
30t  1984f  the  minimum  wage  of  a  member 
of  a  police  department  shall  be  as 
provided  in  7-32-4116t  as  amended*" 

Renumber:   all  subsequent  sections 


2*      Page   4* 

Following:      1 ine   1 

Insert:      "ti£M-5EtIlfltii      Section      2.      There 

is      a   new   MCA    section   numbered   39-31-304 

that    reads: 

"39-31-304*   Restrictions  on 

bargaining*    Nothing   in   this   chapter 

requires  or  allows  boards  of  trustees  of 
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school  districts  to  bargain  collectively 
upon   any   matter   other   than    matters 
specified  In  39-31-305. ••« 
Renumber:   subsequent  section 


3.   Page  4* 

Following:   1 ine  3 

Insert:  "Section  3«  Section  53-6-205t 
MCAf  is  renumbered  2-6-102  and  is 
amended  to  read: 

«53-6-?e5  iz6rlfl2«  Departmental 
reports  to  legislature*  The  department 
«ncl-the-depar*men*-of  — fn«*4*«*+«n'9  shal  1 
achieve  full  implementation  of  the 
program*  as  set  forth  in  this  chapter 
and  related  sections*  no  later  than 
January  1,  1984. •••• 

Renumber:   all  subsequent  sections 

( 3 )  ^txii^£-dQ^iQ&&£l..&filujDnd£ £ii3U££& — Lo — approprifltioD 

1.      Page    12*    1 ine    20. 

Strilte:  ••45*000  47*000" 

Insert:  "44*954  46*955" 

(6)     sicilifi-fflatfiLial-fialx 

1.  Page  1*  1 ine  22* 
Strike:   "by" 

(If  there  is  only  one  "by"  in  line  22.) 

2.  Page  2*  1 ine  24. 
Following:   1 ine  23 
Stril<e:   "agency" 

3.  Page  2*  1 ine  23. 
Following:   "public*" 
Strilce:   "the" 

(If  there  is  more  than  one  "the"  in  the 
line;  if  not*  use  form  1  above.) 

4.  Page  5*  1 ine  16. 

Strike:   "doctor*  laMJtfilLt  A£C£lUmA£lI«'' 

(Show  material  to  be  stricken  exactly  as 
it  appears  In  the  bill*  except  that 
there  Is  no  need  to  show  material  that 
has  already  been  stricken.  For  example* 
this  bill  might  have  read*  before 
amendment*   "doctor*   lawyer*   en9'i>ne«rt 

ACLOmilAIil**-) 
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(7)  iti:ike-.cfittflia>liaes-in^l3fiic_£ntij:fity 

!•      Page    l»    line   21    through   line    1    on   page 

2. 
Following!      ••trespass* 
Strike:      line      21    on   page    1    through   1  I ne    1 

on   page    2    In    their    entirety 
Insert:      '••'• 
?  ■  t;.  '. 

( 8 )  stuikfi^fl-lfiofl-casiaasA-ificiiflQi-Qi: — iubaettlfln — Lq — its 

1.   Page  I v  1 ine  1I« 

Strike:   section  3  in  its  entirety 

2»   page   2f   line   24   through  line  15  on 

page  3» 
Strike:   subsection  (e)  In  its  entirety 

3.   Page  V»  line  21  through  line  5  on  page 

5, 
Following:   ••act^^  on  line  21 
Strike:   line  21  through  ••day*  on  line   5» 

page  5 

(  9 )   ll£ik£ dQXl_£SQUfflbfi£_&UbS£aU£Dl-l&£li&n&_fiC-SUt2&e£liflO& 

1,  Page  2»  lines  1  through  2. 
Strike:   section  10  in  its  entirety 
Renumber:   all  subsequent  sections 

2.  Page  3»  line  21  through  line  2  on  page 
4. 

Following:   1  ine  20 

Strike:   line  21  on  page  3  through  line  2 

on  page  4  in  its  entirety 
Renumber:   subsequent  subsections 


3*   Page  4f  1 Ine  15* 
Strike:   ••(A)^^ 
Insert:   ••(l)^* 

Renumber:   subsequent  subsections 

accordingly 

(10)     £ii:iiifi_dail.Leola££.£-&fi£i^i2a-fiii-.&ui2iLficllflQ 

1.   Page  12f  lines  5  through  21. 
Strike:   section  13  in  Its  entirety 
Insert:   ••Section  13.  Section   1-1-101   Is 
amended  to  read: 

"l-l-lOl.  Definition  of  laws.  •»Law^^  is 
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3  •  •  •  •"■• 

2«   Page  12t  lines  5  through  21* 

Strike:   lines    5   through   21   In  their 

enti  rety 
Insert:   ••(c)   A  person  who  violates   this 

section  is  guilty  of  a  mi  sdemeanor*** 

(11)  iiai:s.J;bda-£iQ£-£UD£adffl£al-aQ..J:tis_&aiDfi-XiQ£ 

1.   Page  12«  1 ine  23« 
Following:   ••registrant*' 
Insert:   ••or  licensee** 
Following:   "proper** 
Strike:   ••Inspection** 

(12)  Caj:£fi£t.£aaitali£dliQQ 

1«   Page  13*  line  12» 
Following:   1 Ine  11 
Strike:   •*the** 
Insert:   **The** 

(13)  i;QL££i;l-&UIlCluall$Ul 

1.      Page    18?    line    10. 
Following:      ••desires*' 
Strike:      •*.** 
Insert:      •*;•• 

(14)  Aiofiod — a bill dA^a-.&utotimtfi-bllLL,st£.Lkfi-.al  1  -of ..thg 

hill-.tollflMiaa-tti£-fiaa£tiafl-£lau&£ 

1.  Title*  lines  5  through  15. 
Following:   ••An  Act** 

Strike:  lines  5  through  15  In  their 
entirety 

Insert:  ••TO  PROVIDE  THAT  A  PERSON 
CONVICTED  OF  A  CRIMINAL  OFFENSE  WHO  HAS 
SERVED  HIS  SENTENCE  AND  IS  NO  LONGER 
UNDER  STATE  SUPERVISION  MAY  BE  GRANTED 
THE  PRIVILEGE  OF  OCCUPATIONAL  LICENSURE; 
DEFINING  LICENSURE  AS  A  PRIVILEGE. •• 

2.  Pages  1  through  52, 

Strike:   all   of   the   bill   following  the 

enacting  clause 
Insert:   ••Section  1*   Purpose.  It   Is   the 

public   policy  of  the  legislature  of  the 

state  of  Montana  to  •••• 

Section  2*  Licensure  defined  as 
privilege*  Licensure  is  a  privilege  to 
be  granted  or  revoked  as  a  police  power 
of  the  state  •••• 
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Section  3«  Restoration  of  rights  to 
felons*  Laws  for  the  punishment  of  crime 
shall  be  founded  on  the  principles  of 
prevention  and  reformation  •••• 

Section  4»  etc»** 


^aculLQa-£flmmittfifi-Rai3Q£l 

(Examples) 


SENATE 

Date 


Mr. 


We«      your      committee      on      bllfltlMdXS*      having      had      under 

consideration   .Sfiaatfi Bill      No. 123 »      respectfully 

report      as      follows:      That      _SfindJtfi Bill      No,      123»    second 

reading    (yellow)f    be   amended   as    follows: 


HOUSE    OF    REPRESENTATIVES 

Mr. 

MAa SOfidkfij: 

We»   your  committee  on  UighMaxA*   having  had  under 

consideration  .dfiU&£ Bill   No.  IZ2 entitled  "AN  ACT 

AMENDING  SECTION  61-8-207»  MCAt  TO  AUTHORIZE  RIGHT  TURNS  AT 
INTERSECTIONS  ON  RED  OR  STOP  SIGNALS",  respectfully  report 
as  follows:  That  ijQUifi  Bill  No-  IZZf  second  reading 
(yellow)*  be  amended  as  follows: 


If   the  Senate  and  House  cannot  agree  on  an  amendment 
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(or  series  of  amendments )f  either  house  may  request  a 
Conference  Committee.  The  format  of  Conference  Committee 
reports  is  determined  by  the  Rules  Committee* 


(Example) 

March  18t  1983 

JOINT  CONFERENCE  COMMITTEE  REPORT  NO.  

ON  HOUSE  BILL  NO.  11 

MR.  (MS.)  PRESIDENT  AND  MR.  (MS.)  SPEAKER: 


Wet  your  Joint  Conference  Committee  on  House  Bill   No. 
llf  met  March  ISf  1983f  and  considered: 

1.  Senate   Committee   on   Judiciary   Amendments  to  the 
third  reading  copyt  dated  March  5*  1983«  and 

2.  Senate  Committee  of  the  Mhole   Amendments  to  the 
third  reading  copyt  dated  March  9f  1983. 


We  recommend  that: 

1.  the   Senate  recede  from  Committee  amendment  numbers 

I  through  3  and  the   House   accede  to  Committee   amendment 
numbers  4t  6ff  7«  and  8; 

2.  the  Senate  recede  from  Committee  of  the  Whole 
amendment  number  1  and  the  House  accede  to  Committee  of  the 
Whole  amendment  numbers  2  and  3; 

3.  (If   it   is   a  Free  Conference  Committee  Report  and 

there  are  additional  amendments v  use  the  following  language: 
House  Bill   No.   11   be   further   amended   as   indicated   in 

CLERICAL  INSTRUCTION  number  3.) 

4.  the  reference  copy  of  House  Bill  No.  11  read  as 
specified  in  the  CLERICAL  INSTRUCTIONS; 

5.  the  Conference  Committee  Report  to  House   Bill   No. 

II  be  adopted. 

CLERICAL  INSTRUCTIONS: 

1.   Page  5»  lines  4  through  17. 
Strike:   section  6  in  its  entirety 


T2 


2«  Page  6t  1 ine  1« 
Following:  "tuba?" 
Insert:   "thumb  piano»" 

3.      Psqe   7f    1 i ne    12. 
Following:      "clarinet, •• 
Strilte:      "icazoo,** 


FOR  THE  HOUSE: 


FOR  THE  SENATE: 


(Chairman's  Name) 


(Chairman's  Name) 


(Name) 


(Name) 


(Name) 


(Name) 
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CHAPTER  9 

SELECTED    PROVISIONS    RELATING 
TO    BILL    DRAFTING 

The   following   is  a  list  of  constitutional*  statutory* 
loint  Rule  provisions  of  which  a  bill  drafter  should   be 
iaily  knowledgeable. 


ana  joinx:  kui«;  prov  ■  :>  ium:> 
especially  knowledgeable. 


Article  II.   Declaration  of  Rights 

Section   5.   Freedom  of  religion 

Section   7.   Freedom  of   speech*  expression*  and  press 
Section  12.   Equal  protection 
Section  18.   State  subject  to  suit 

Section  31.   Ex  post  facto*   obligation   of   contracts* 
and  irrevocable  privileges 


Article  III.   General  Government 

Section   1.   Separation  of  powers 
Section   5.   Referendum 


Article  V.   The  Legislature 
Section  11.   Bills 
Section  12.   Local  and  special  legislation 


Article  VI.   The  Executive 

Section  10.   veto  power 


Article  VIII.  Revenue  and  Finance 

Section  1.   Tax  purposes 

Section  2.   Tax  power  inalienable 

Section  6.   Highway  revenue  nondiversion 

Section  8.   State  debt 

Section  9.   Balanced  budget 


Article  XIII*   General  Provisions 

Section  1(3).   No  retrospective  law 


Article  XIV.   Constitutional  Revision 


Ih 


Section   8*   Amendment  by  legislative  referendum 

Title  1  —  General  Laws  and  Definitions?  especially: 

Chapter   1»   part  2  —  General  Definitions  Used  In  Code 

Chapter  2  —  Statutory  Construction 

Chapter  11  —  Publication  and  Updating  of  Code 

Title   2f   chapter   4»   part   4   —   Legislative   Review   of 
Administrative  Rules 

Title  5»  chapter  4  —  Legislative  Branch  —  Bills 

Title  13t  chapter  27  —  Ballot  Issues 

Joint  Rules 

Chapter   6»  Bills  and  Resolutions 

Chapter  11«  Statement  of  Legislative  Intent 
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CHAPTER    10 
COMPUTERIZED    BILL    DRAFTING 

The  Legislative  Council  utilizes  two  major  integrated 
computerized  systems  for  research  and  bill  drafting.  The 
research  system  is  called  SIRS  (Statutory  Information 
Retrieval  System),  It  consists  of  the  full  text  of  the 
Montana  Constitution  and  the  Montana  Code  Annotated  on  a 
computer  disc.  Research  can  be  accomplished  in  a  fraction  of 
the  time  formerly  required  because  the  computer  determines 
the  precise  location  by  section  and  sentence  of  every  key 
word  in  the  code.  For  instance*  a  drafter  can  frame  a 
search  on  the  computer  to  print  out  every  section  of  the 
code  containing  the  word  "governor*  and  have  the  list  In 
seconds.  The  Legislative  Council  utilizes  CRT  terminals 
(similar  to  television  screens)  in  searching  the  code. 

Because  the  computer  cannot  think  for  itself*  It  Is 
Important*  when  considering  whether  or  not  to  request  a 
search*  that  the  searcher  have  a  good  idea  of  the  words  or 
phrases  the  legislative  drafter  might  have  used  to  express 
the  concept  being  searched.  For  example*  If  the  search  Is 
for  all  sections  of  the  code  providing  statutes  of 
limitations*  that  phrase  actually  may  never  be  used. 
Instead*  the  drafter  might  have  said*  "suit  shall  be  brought 
within  6  years"*  or  "If  the  cause  of  action  is  not  sued  upon 
within  6  years  it  is  barred"*  or  even  "the  period  of 
limitations  is  6  years."  Similarly*  a  search  for  sections 
that  define  criminal  conduct  might  include  the  following; 
"felony"*  "misdemeanor"*  "fine"*  "may  be  fined"*  "may  be 
imprisoned"*  "punishable  by"*  "it  shall  be  unlawful  to  ..."♦ 
"guilty"*  "upon  conviction  of  ..."*  and  possibly  "crime"* 
"criminal"*  or  "offense". 

Words  may  be  used  In  senses  other  than  the   one   to   be 

searched.  For  example*  a  drafter  might  wish  to  search  for 
material  relating  to  arrest  or  search  warrants.  A  search   of 

the  word  "warrant"  alone  would  include  not  only  search  and 
arrest  warrants*  but  warrants  issued  by  the  State  Auditor* 
warrants  of  resurvey*  stocit  warrants*  and  the  verb  form  "If 
conditions  warrant". 

Some  concepts  are  nearly  impossible  to  search  for*  such 
as  "conflict  of  interest".  One  can  imagine  how  many  ways  a 
drafter  might  phrase  provisions  in  this  area. 

Other  concepts  are  so  narrow  In  scope  that  all 
references  are  likely  to  appear  in  one  title.  If  a  person  is 
looking  for  all  references  to  gambling  or  lotteries*  he 
assumes  that  these  will  all  be  In  one  title  or  in  the 
Constitution.  (A  search  should  not  be  undertaken  if  he 
Kdqw^  this  to  be  a  fact.) 
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The  Legislative  Council  staff  will  frame  a  search 
through  this  system  for  other  state  agencies  and  the  public 
and  charge  a  fee  therefor* 

The  bin  drafting  system  Is  called  ALTER  (Automated 
Legal  Text  Entry  and  Revision)*  It  is  a  computer izedt 
telecommunications-based  text  editing  system  that  permits 
many  different  text  input*  editing*  and  formatting 
activities  to  be  carried  out  concurrently  through  the  use  of 
typewriter  and  CRT  terminals  connected  to  a  computer.  Text 
entered  at  the  terminal  by  an  operator  is  automatically 
assembled  into  documents  that  can  be  retrieved*  amended* 
corrected*  or  deleted  at  computer  speeds.  Line  width*  page 
depth*  and  tab  settings  become  integral  parts  of  each 
document. 

If  a  bill  amends  present  statutes*  the  statute  sections 
are  retrieved  from  the  SIRS  data  base.  By  means  of  special 
two-character  format  cont -ol  codes*  selected  text  can  be 
automatically  overstr Icken*  underscored*  and/or  capitalized 
at  printout  time.  The  standard  material  in  a  bill*  such  as 
the  bill  identification*  enacting  clause*  and  introductory 
clauses  are  automatically  formatted  by  retrieving  specified 
documents  that  are  stored  for  the  use  of  all  operators.  Page 
numbering  and  sequential  numbering  of  section  catchl ines  are 
other  automatic  formatting  facilities  used.  When  input  of 
the  bill  is  complete*  it  is  stored  and  need  never  be  typed 
or  proofed  again.  It  can  be  retrieved  for  amending* 
engrossing*  or  enrolling.  Because  only  the  amendments  need 
to  be  entered  and  proofed*  the  terminal  operator  and 
proofers  are  relieved  of  completely  retyping  and  reproofing 
the  now-amended  bill.  The  same  bill  may  be  amended  several 
times  using  the  same  procedure.  Bills  can  be  printed  out  by 
the  Legislative  Council  printer  at  80  lines  a  minute  or  at  a 
maximum  speed  of  600  lines  per  minute  at  the  Data  Processing 
Bureau*  Department  of  Administration. 

From  the  enrolled  bill  in  storage*  a  program  of  the 
ALTER  system  will  produce  a  magnetic  tape  which  will 
interface  with  photo-composition  equipment  and  prepare 
camera-ready  copy  to  print  the  session  laws  and  the  Montana 
Code  Annotated  without  further  typesetting  or  proofing 
required. 


77 


APPENDIX    A 
SAMPr,E    --    BILL    WITH    PREAMBLE 


48th  Legislature  LC    0001 

1  BILL    NO. 

2  INTRODUCED  BY  


3 

4  A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  CLARIFY  AND  PROPERLY 

5  COMPOSE  SECTION  61-8-718,  MCA»  RELATING  TO  VIOLATION  OF   THE 

6  55-MILE-AN-HOUR  SPEED  LIMIT." 

7 

8  WHEREASt    In   the   1974   Legislative   Session   section 

9  61-8-718t  MCAf  was  enacted  as  Chapter   60   In   the   Laws   of 

10  Montana,  1974;  and 

11  KHEREASf   in   the  same  Legislative  Session,  Senate  Bill 

12  743  was  introduced  to  amend  Chapter  60  by  providing  fees  for 

13  Justices  of  the  Peace;  and 

14  WHEREAS,  Senate  Bill  743  as  drafted  did  not  correctly 

15  reflect  the  content  of  Chapter  60  because  it  added  the  words 

16  "not  to  exceed"  in  subsection  (1)  and  omitted  subsection  (3) 

17  entirely  but  did  not  show  the  new  material  underlined  or  the 

18  omitted  material  as  deleted;  and 

19  WHEREAS,   it  was  the  intent  of  the  Legislature  to  amend 

20  section  61-8-718,  MCA,  only  by  adding  the  fees  for   Justices 

21  of  the  Peace  and  not  in  any  other  manner,  as  is  shown  by  the 

22  title   of  Senate  Bill  743,  appearing  as  Chapter  248,  Laws  of 

23  Montana,  1974. 
24 

25  THEREFORE,  it  is  the  intent   of   this   bill   to   direct 
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LC  0001 

1  proper  composition  of  section  61-8-718»  MCA»  because  It  does 

2  not  now  appear  In  Its  proper  form. 
3 

4  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

5  Section  !•   Section   6I-8-718f  MCA»  Is  amended  to  read: 

6  ••61-8-718.   Enforcement.  (1)   A   person   violating   the 

7  speed   limit   imposed   pursuant   to   seet+ort — i — ef-th+s-aet 

8  t61-8-712t  is  guilty  of  t^ e  offense  of  unneccessary  waste  of 

9  a  resource  currently  in  short   supply   and  upon   conviction 

10  shall  be  fined  not-to-exeeed  $5»  and  no  Jail  sentence  may  be 

11  imposed.  Bond  for  this  offense  shall  be  $5. 

12  (2)   For  the  purpose  of  this  act  thdOlfiJl  only»  the  fees 

13  of   the   justice  of  the  peace  shall  be  $4?  to  be  remitted  as 

14  set  forth  in  3-10-603. 

15  (3)   No  violation  of  this  act  thajitfiX  may   be   recorded 

16  or  charged  against  the  driver's  record  of  a  person  convicted 

17  of  violating  this  act  cbaptfiT*  no  insurance  company  may  hold 

18  a   violation  of   this   act  cbdCt^J:  against  the  insureds  and 

19  there  may  be  no  increase  in  premiums  because  of  a  violation 

20  of  thi  s  act  ciiaalfiL*** 

-End- 


79 


APPENDIX   B 
SAMPLE    --  BILL    WITH   ALL    NEW  MATERIAL 


48th  Legislature  LC  0002 

1  BILL  NO. 

2  INTRODUCED  BY  


3 

4  A  BILL  FOR  AN  ACT  ENTITLED:   ""AN  ACT  TO  AUTHORIZE  AND  DIRECT 

5  THE   DEPARTMENT   OF  REVENUE,  IN  COMPUTING  THE  RETAIL  SELLING 

6  PRICE  OF  LIQUOR,  TO  DESIGNATE  AND  ESTABLISH  A  LESSER   RETAIL 

7  SELLING    PRICE    ON   ALL   LIQUOR   MANUFACTURED,   DISTILLED, 

8  RECTIFIED,   BOTTLED,   OR   PROCESSED   IN   MONTANA    THAN    IS 

9  DESIGNATED   AND  ESTABLISHED  FOR  LIQUOR  IMPORTED  FROM  WITHOUT 
10  THE  STATE. •• 

11 

12  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

13  Section  1.   Price   of   liquor   made   in   Montana.    In 

14  computing  the  selling  price  of  all  liquor  sold  and  delivered 

15  by   the   Montana  department  of  revenue,  the  department  shall 

16  establish   the   state   markup   on   all    liquor   either 

17  manufactured,  distilledv  rectified,  bottled,  or  processed  in 

18  Montana  at  lOX  less  than  the  amount  of  marlcup  on  products  of 

19  out-of-state    manufacturers,     distillers,     rectifierst 

20  processors,  or  bottlers. 

-End- 
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APPENDIX    C 
SAMPLE    --    BILL    WITH    AMENDATORY    MATERIAL 

48th  Legislature  LC  0003 

1  BILL  NO. 

2  INTRODUCED  BY  

3 

4  A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  GENERALLY  REVISE  AND 

5  CLARIFY  SECTIONS  23-1-101  AND  23-l-106f  MCA." 
6 

7  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

8  Section  1.   Section  "^B-l-lOl*  MCAt  is  amended  to   read: 

9  "aB-l-lOl.   Purpose.   That — for   Eat  the   purposes   of 

10  conserving  the  scenict  historic?   archaeologlc»   scientific^ 

11  and   recreational   resources   of  the  states  and  of  providing 

12  for  their  use  and  enjoymentf   thereby   contributing   to   the 

13  cultural f   recreati onalx  and  economic  life  of  the  people  and 

14  their  health?  the  dfipactilgnt.Qf  fish  «nd-gawe-comii»-t«s+«« — i-a 

15  veated — wfthj Mildliffix-flniL.oa£lia-tias  the  duties  and  powers 

16  hereinafter  set  forth  in-Zlzlz.iSifi*'' 

17  Section  2.   Section  23-1-106?  MCA*  Is  amended  to   read: 

18  ••23-1-106.   Rules    on6 requl-att-ona penel-t+e*.   The 

19  eoiiim-fs»-fon-sha*+-have-p©wer-to  dfiOflrtmfiJQt-mflX  make  rules  and 

20  rega>at+«n«  governing  the  use?  occupancyx  and  protection  of 

21  the   lands   and   property  under  Its  control.   Any-peraon-irho 

22  yfo+atea-«ny-aMeh-rBl'e-or-reg«4-at+on-'9h8l-*^-he-dee«ed — qw+^-ty 

23  of-a-m-i-sdeineanoi— and-pan+shed-by-a-f-l-fte-of-not-mare-than-ane 
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APPENDIX   D 
SAMPLE    --    BILL    WITH   AMENDATORY   AND    NEW   MATERIAL 


48th  Legislature  LC  0004 

1  BILL  NO. 

2  INTRODUCED  BY  


3 

4  A   BILL   FOR   AN  ACT  ENTITLED:   "AN  ACT  PROVIDING  THE  PUBLIC 

5  SERVICE  COMMISSION  WITH  THE  AUTHORITY   TO   ENCOURAGE   ENERGY 

6  CONSERVATION     THROUGH     REVISIONS     OF     UTILITY    RATE 

7  CLASSIFICATIONS  AND  DIRECTING  THE  COMMISSION  TO  REVISE   SUCH 

8  RATES;  AMENDING  SECTION  69-3-306»  MCA." 
9 

10  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

11  Section  I.   Section   69-3-306*  MCA»  is  amended  to  read: 

12  ••69-3-306.   Classification  of  service.   The   commission 

13  may   iball   prescribe   classifications  of  the  service  of  a*1- 

14  public  utilities*  and  such   classifications   may   BlU&l   tal<e 

15  into  account   aod £&£lfi£l  the  quantity  used*  the  time  when 

16  used*  and-any-other-reaaonah^-e-eonafderat-fon  the   gf fe(;t  ,  Qf 

1 7  dlll&L&oLl^ qlISlLoq oclbfi ileffldDd fan-ltia^AfiLJtice  ■  -  tbe 

1 8  &Lt&c±-.QL-dLl£&L&acAi-,lQ^-si&msiail oo tb& — ssLOQamx — aod — the 

1 9  &n^xLQam&Dt^QL-th&-&i^lex-ixLQQesluLa&.tsi-alXLsiAt,&.JLti&^il3LSL&& 

20  £ll&l£lbull2Q &ttect& fif LoceaJLL^fi orlcioflx — aod — Qth&L 

2 1  gjanaidarat  iflo&-£filfiyaDl.-lQ-^t]i£,£i3fi£axr£OQ&fi£xlQfl  -iQtfl£e&t  -Of 
2  2  U3i2.i:bacLtfiX  -  ** 

23  tl£M l££llfllia      Section   2.      Study      and      order      for      rate 

24  structures.      The      commission      shall       study   the    structure   and 

25  classification   of   the      rates      charged      by      public      utilities 
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1  engaged  in  the  distribution  of  energyt  Including  electricity 

2  and  natural   gas.   The  commission  shall  complete  this  study 

3  within  1  year  of  [the  passage  and  approval  of  this  act].  The 

4  study  shall  consider  and  evaluate  the   effects   of   existing 

5  and  alternative  rate  structures  and  classifications  upon  the 

6  demand   for   energy   and   level   of  consumption  of  energy  in 

7  Montana. 

-End- 
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APPENDIX    E 
SAMPLE    1    --    BILL    FOR    CONSTITUTIONAL    AMENDMENT 


48th  Legislature  LC  0005 

1  BILL  NO. 

2  INTRODUCED  BY  

3 

4  A  BILL  FOR  AN  ACT   ENTITLED:    "AN   ACT   TO   SUBMIT   TO   THE 

5  QUALIFIED   ELECTORS   OF   MONTANA   AN  AMENDMENT  TO  ARTICLE  Vt 

6  SECTION  6t  OF  THE  MONTANA  CONSTITUTION  TO  PROVIDE   THAT   THE 

7  LEGISLATURE  SHALL  MEET  IN  ANNUAL  SESSIONS." 
8 

9  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

10  Section  1.   Article   Vt   section  6f  of  the  Constitution 

11  of  the  State  of  Montana  is  amended  to  read: 

12'        "Section  6.   Sessions.  The  legislature  shall  meet — each 

13  «dd — neimbered — year — -tn — req«>ar-se«aron-«f-no*-m©re-*hen-96 

14  l-eg+s1-a*+ve-day3  ii£_fl-CQ0tjLQUflU5 llfld^ tOL Zzit&aL QfiJlifidS 

1 3  tififilQQiafl — Hh&a — Q£uly &l&c±&d ]DeiDt2fi£5 takfi_.Q££l£fiA Aiu 

16  t2U&iQ£&&x-t2lllj.-Qj:_££&Qly£iaQ_fi£mllQfl_d£ adiQUUUD£Il£ q£ a 

1 7  &£i2iifiD ^^11 fcamt,ay£j:-Mlli3^i3£-5aai£,&JLdlii&.tQ  apy  Qttmi: 

1 B  ji£j&&iSQ q£ tb£ Ifijjl&latujcfi dULiaa me tLLfinaluou Iti£ 

1 9  l£fllj&lalu££ ^all a&&i at Ifia&l: Qoce — a_x£a  j:-iQ.^£fljila£ 

20  &£&&ifiQ of QQl IDQ££ tJbAn SiQ l£gi&lal;JJt£ dmst*        Any 

21  legislature      may      increase      the      limit      on    the    length   of   any 

22  subsequent    session.      The      legislature      may      be      convened      in 

23  special       sessions      by   the   governor   or    at   the   written    request 

24  of   a   majority   of    the   members." 

25  W£M_5£LIlQtlA      Section    2.      Submission        to        electorate. 
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1  When   this   amendment  is  submitted  to  the  qualified  electors 

2  of  Montana*  there  shall  be  printed  on  the   ballot   the   full 

3  title  of  this  act  and  the  following  words: 

4  D   FOR  annual  sessions* 

5  n   AGAINST  annual  sessions. 

-End- 
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APPENDIX   E 
SAMPLE    2    --    BILL    FOR    CONSTITUTIONAL    AMENDMENT 


48th  Legislature  LC  0005 

1  BILL  NO. 

2  INTRODUCED  BY  

3 

4  A   BILL   FOR   AN   ACT   ENTITLED:    "AN   ACT  TO  SUBMIT  TO  THE 

5  QUALIFIED  ELECTORS  OF  MONTANA  AN  AMENDMENT   TO   ARTICLE   lit 

6  SECTION   18t  OF  THE  MONTANA  CONSTITUTION  TO  PROVIDE  THAT  THE 

7  LEGISLATURE  MAY  DETERMINE  WHEN  THE  STATE  OR  ITS  SUBDIVISIONS 

8  MAY  NOT  BE  SUED." 
9 

10  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

11  Section  !•   Article  11?  section  I8»  of  the  Constitution 

12  of  the  State  of  Montana  is  amended  to  read: 

13  "Section  18,   State   subject   to    suit.    The    state* 

14  counties*   cities?   towns?   and  all  other  local  qovernmental 

15  entities  shall  have  no  immunity  from  suit  for   injury   to   a 

16  person   or   propertyx_gACfiCt,da-majt-ti£-aOfi£i£i£alljt-PrOYided 

1 7  jux law b^ a tMQrttiitils yat£ ai &a&h houafi of th& 

18  leqi  Slflt"ce«   Th-f« — prov+s+on — »ha^-^— app^-y-on^-y-te-eaosea-of 

19  ect;+on-ai'+s+ng-af*er-rf«4-r-*T-i9?3w» 

20  M£H-S£tIIQUA   Section  2.   Effective  date.   If   approved 

21  by    the   electorate?   this   amendment   shall   be   effective 

22  September  1?  1985. 

23  ti£U_^££.IlQ!ljL   Section  3.   Submission    to   electorate. 

24  This   amendment   shall   be   submitted  to  the  electors  of  the 

25  state  of  Montana  at  the  general  election  to  be  held  November 
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1  6»  1984?  by  printing  on  the  ballot  the  full   title   of   this 

2  act  and  the  following: 

3  D  FOR   allowing   the   legislature   to  determine 
if  sovereign  Immunity* 

5  D   AGAINST  allowing  the  legislature  to  determine 

6  sovereign  Immunity  (i«e«9   for   continuing 

7  to  prolilbit  sovereign  immunity)* 

-End- 
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APPENDIX    F 
SAMPLE-   --    JOINT    RESOLUTION 


48th  Legislature  LC  0006 

1 JOINT  RESOLUTION  NO. 

2  INTRODUCED  BY  

3 

4  A    JOINT    RESHLUTION   OF   THE   SENATE   AND   THE   HOUSE   OF 

5  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA  URGING  MOTORISTS   TO 

6  DRIVE  WITH  THEIR  HEADLIGHTS  ON  DURING  THE  DAYTIME. 
7 

8  WHEREASf   hundreds   of   Montanans   lose   their  lives  in 

9  traffic  accidents  each  year;  and 

10  WHEREASf  one  out  of  every  five  traffic  accidents  on  the 

11  open  highway  is  the  result  of  a  head-on  collision;  and 

12  KHEREASf  etc. 
13 

14  NOWf  THEREFOREf  BE  IT  RESOLVED  BY  THE  SENATE  AND   THE   HOUSE 

15  OF  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

16  That   members   of   the   motoring   public   of  Montana  be 

17  encouraged  to  drive  with  their  headlights  on  low  beam  in  the 

18  daytime  to  deter  head-on  collisions  on  the  open  highway. 

19  BE  IT  FURTHER  RESOLVED»  that   the   Secretary   of   State 

20  send   copies   of   this   resolution   to  the  publisher  of  each 

21  newspaper  in  the  state. 

22  BE  IT  FURTHER  RESOLVED*  that  this  resolution*  etc. 

-End- 
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APPENDIX    F 
ALTERNATIVE    JOINT    RESOLUTION 


48th  Legislature  LC  0006 

1  JOINT  RESOLUTION  NO.  

2  INTRODUCED  BY  

3 

4  A   JOINT   RESOLUTION   OF   THE   SENATE   AND   THE    HOUSE    OF 

5  REPRESENTATIVES   OF  THE  STATE  OF  MONTANA  URGING  MOTORISTS  TO 

6  DRIVE  WITH  THEIR  HEADLIGHTS  ON  DURING  THE  DAYTIME. 

7 

8  WHEREAS*  hundreds  of   Montanans   lose   their   lives   In 

9  traffic  accidents  each  year*  and 

10  WHEREASf  one  out  of  every  five  traffic  accidents  on  the 

11  open  highway  Is  the  result  of  a  head-on  collision;  and 

12  WHEREAS,  etc. 
13 

14  NOW,   THEREFORE,   BE  IT  RESOLVED  BY  THE  SENATE  AND  THE  HOUSE 

15  OF  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

16  (1)   That  members  of  the  motor  I nq  public  of  Montana   be 

17  encouraged  to  drive  with  their  headlights  on  low  beam  in  the 

18  daytime  to  deter  head-on  collisions  on  the  open  highway. 

19  (2)   That   copies   of   this   resolution   be  sent  by  the 

20  Secretary  of  State  to  the  publisher  of  each  newspaper  in  the 

21  state. 

22  (3)   That  this  resolution,  etc. 

-End- 
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APPENDIX    G 
SAMPLE    --  JOINT   RESOLUTION 
(Directing    a    Rule    to    Be    Included   in    the 
Administrative    Rules    of  Montana    --    General    Terms) 

48th  Legislature  LC  0007 

1  JOINT  RESOLUTION  NO.  

?  INTRODUCED  BY \ 

3 

4  A   JOINT   RESOLUTION   OF   THE   SENATE   AND   THE    HOUSE    OF 

5  REPRESENTATIVES   OF   THE   STATE   OF   MONTANA   DIRECTING   THE 

6  ADOPTION  OF  A   NEW   RULE   IN   THE   ADMINISTRATIVE   RULES   OF 

7  MONTANA   GOVERNING   THE  RETAIL  PRICES  OF  ALCOHOLIC  BEVERAGES 

8  CHARGED  BY  THE  LIQUOR  DIVISION,  DEPARTMENT  OF  REVENUE. 
9 

10  WHEREASt  the  State  of   Montana   sells   liquor   under   a 

11  monopoly   for   the   purpose  of  raisinq  revenue  for  the  state 

12  throuqh  the  profits  realized  from  the  sales;  and 

13  HHEREASf  the  Department  of   Revenue   is   authorized   to 

14  operate  the  liquor  monopoly «  to  fix»  under  section  16-l-302f 

15  MCA*   the   prices   at   which  various  brands  of  liquor  may  be 

16  sold;   and   to   make   all   necessary  rules*   under   section 

17  16-l-303f    MCAt    for   the   proper  administration   of   the 

18  monopoly;  and 

19  WHEREASf  the   Department   of   Revenue   adheres   to   the 

20  policies   of   markinq   up   different   kinds   of   liquors   at 

21  differ inq  percentaqes  and  of  establishing  minimum  prices  for 

22  various  kinds  of  liquors;  and 

23  WHEREAS,  the  markups  and  minimum  price  policies  of   the 

24  Department   of   Revenue  are      not   supported   by   any  stated 

25  justification   and   have    not    been    published    in    the 


90 


LC  0007 

1  Administrative  Rules  of  Montanat  although  these  policies  are 

2  rules   as   defined   in   section   2-4-102»  MCA»  and  should  be 

3  published  as  such;  and 

4  WHEREASf  the  Legislature  desires   that   liquor   pricing 

5  policies   be  published  and  be  supported  by  a  rationale  based 

6  upon  fair  and  effective  marketing  techniques* 
7 

8  NOWf  THEREFORE,  BE  IT  RES'^LVED  BY  THE  SENATE  AND   THE   HOUSE 

9  OF  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

10  That,   within   60   days,   the   Department  of  Revenue  Is 

11  directed  to  initiate  proceedings  to  promulgate   a   rule   or 

12  series   of  rules  setting  forth  the  policies  to  be  applied  In 

13  fixing  the  retail  price  of  liquor  at  state  liquor  stores  and 

14  reciting   in   the   rule   or   in   supporting   documents   the 

15  rationale  behind  the  rule. 

-End- 
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APPENDIX   H 
SAMPLE    --    JOINT   RESOLUTION 
(Directing   a    Rule    to    Be    Included   in    the 
Administrative    Rules    of  Montana    --    Specific    Terms) 
48th  Legislature  LC  0008 

1  JOINT  RESOLUTION  NO.  


2  INTRODUCED  BY  

3 

4  A    JOINT    RESOLUTION   OF   THE   SENATE   AND   THE   HOUSE   OF 

5  REPRESENTATIVES   OF   THE   STATE   OF   MONTANA   DIRECTING   THE 

6  PROMULGATION   OF  A  RULE  BY  THE  DEPARTMENT  OF  FISH»  WlLOLIFEt 

7  AND  PARKS  PROVIDING  FOR  THE  EXAMINATION   OF   APPLICANTS   FOR 

8  GUIDES'  OR  OUTFITTERS*  LICENSES  AT  LOCATIONS  OUTSIDE  HELENA. 
9 

10  WHEREASt   the   Department   of  Fisht  Hildlifet  and  Parks 

11  licenses  guides  and  outfitters  by  examining   applicants   for 

12  such  licenses  at  its  Helena  offices;  and 

13  HHEREASf   the   Department  could  examine  such  applicants 

14  at  its   regional   headquarters   with   little   administrative 

15  inconvenience   and   by   so   doing   would  relieve  the  license 

16  applicants  of  an  unwarranted  burden* 
17 

18  NOW»  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND   THE   HOUSE 

19  OF  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

20  fhatf   under   authority   of   section  87-4-106,  MCA,  the 

21  Fish  and  Game  Commission  is  directed  to  immediately  initiate 

22  proceedings  to  adopt  a  rule  setting  out  procedures   for   the 

23  examination    of   applicants   for   outfitters*   licenses   or 

24  professional   guides*   licenses   at   the   various    regional 

25  headquarters  of  the  Department  of  Fish,  Wildlife,  and  Parks. 

-End- 
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APPENDIX    I 

SAMPLE    --  JOINT    UESOLUTTON 

(Amending    a    Rule    of    the    Administrative    Rules    of  Montana) 

48th  Legislature  LC  0009 

1  JOINT  RESOLUTION  NO.  

2  INTRODUCED  BY  

3 

4  A    JOINT    RESOLUTION   OF   THE   SENATE   AND   THE   HOUSE   OF 

5  REPRESENTATIVES   OF   THE   STATE   OF   MONTANA   DIRECTING    AN 

6  AMENDMENT   TO   RULE   4.6,607   OF  THE  ADMINISTRATIVE  RULES  OF 

7  MONTANA  TO  PERMIT  A  HUSBAND  AND  WIFE  FILING  SEPARATE   INCOME 

8  TAX   RETURNS   TO   DIVIDE   THE  INCOME  FROM  A  JOINT  VENTURE  OR 

9  PARTNERSHIP  ACTIVELY  MANAGED  BY  BOTH. 
10 

11  WHEREASf  income   tax   requlatlons   promulqated   by   the 

12  Department   of   Revenue  now   provide  that  net  income  from  a 

13  business  operated  jointly  by  a  husband  and  wifet  such   as   a 

14  farm  or  a  rancht  Is  the  income  of  only  one  spouse  unless  the 

15  spouses   file   as   a  partnership  on  their  federal  Income  tax 

16  return;  and 

17  WHEREASf  this  rule  is   arbitrary   in   that   It   obliqes 

18  married    taxpayers    to    foreqo   either   the   federal   tax 

19  advantages  of  joint  fillnq  or  the  state   tax   advantaqes   of 

20  separate  filing;  and 

21  WHEREASf   this  rule  Is  against  public  policy  In  that  It 

22  fails  to  recognize  the  equal  contributions  of   both   spouses 

23  to   the  management  of  many  farmsf  ranchesf  small  businesseSf 

24  and  firms* 
25 
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1  NOWf  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND   THE   HOUSE 

2  OF  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

3  That   the   Department  of  Revenue  is  directed  to  proceed 

4  within  30  days  to  amend  Rule  4.6.607  of   the   Administrative 

5  Rules   of   Montana   to   delete   the  requirement  that  spouses 

6  dividing  income  from  a  joint  venture  must   organize   a   bona 

7  fide  partnership  and  file  federal  income  tax  returns  as  such 

8  and   to   provide  that  spouses  may  allocate  the  income  fro«  a 

9  jointly   managed   business   according   to   their   respective 
10  contributions   of   time»  labor?  and  capital  to  the  business* 

-End- 
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APPENDIX   J 
SAMPLE    --  JOINT    RESOLUTION 
(Requesting    an    Interim ■ S tudy ) 

48th  Legislature  LC  0010 


1  JOINT  RESOLUTION  NO. 

2  INTRODUCED  BY  


3 

4  A   JOINT   RESOLUTION   OF   THE   SENATE   AND   THE    HOUSE    OF 

5  REPRESENTATIVES   OF   THE   STATE   OF   MONTANA   REQUESTING   AN 

6  INTERIM   STUDY   OF   THE   ALTERNATIVE   WAYS   AND   EFFECTS   OF 

7  AUTHORIZING  BANKS*  SAVINGS  AND  LOAN  ASSOCIATIONSt  AND  CREDIT 

8  UNIONS  TO  BRANCH  WITHIN  T  E  STATE;  REQUIRING  A  REPORT  OF  THE 

9  FINDINGS  OF  THE  STUDY  TO  THE  LEGISLATURE. 

10 

11  WHEREAS*    it   is   apparent   that   a   qreat   number   of 

12  Montana»s  citizens   are   Interested   In   authorizing   banks* 

13  savings    and    loan   associations*   and   credit   unions   to 

14  establish  and  maintain  branch  facilities  In  the   state;   and 

15  WHEREAS*   the   law   prohibits   banks  from  maintaining  a 

16  branch  facility;  and 

17  WHEREAS*  there   are   various   alternative   methods   for 

18  authorizing  branching;  and 

19  WHEREAS*   the   Legislature  has  not  studied  the  need  for 

20  branching  In  the  state;  and 

21  WHEREAS*  In  order  to  best  serve  the  public*  a   thorough 

22  study  of  all  the  effects  and  alternative  ways  of  authorizing 

23  banks*   savings   and  loan  associations*  and  credit  unions  to 

24  branch  should  be  made. 
25 
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1  NOW,  THEREFOREf  BE  IT  RESOLVED  BY  THE  SENATE  AND   THE   HOUSE 

2  OF  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

3  That   an   appropriate   interim  committee  be  assigned  to 

4  study: 

I         5  (1)   the  need  for  banks*  savings  and  loan  associat lonst 

6  and  credit  unions  to  branch  within  the  state; 

7  (2)   the  various  alternative   methods   for   authorizing 

8  branching;  and 

9  (3)   the  effects  of  authorizing  bankst  savings  and  loan 

10  associations*   and  credit  unions  to  branch  within  the  state* 

11  BE  IT  FURTHER  RESOLVEOf  that  the  Committee   report   the 

12  findings   of  the   study  to  the   <f9th   Legislature  and*  if 

13  necessary*     draft    legislation    to     Implement    Its 

14  recommendations* 

-End- 
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APPENDIX    K 
SAMPLE    --    SIMPLE   RESOLUTION 


48th  Legislature  LC  0011 

1  HOUSE  RESOLUTION  NO.  

2  INTRODUCED  BY  

3 

4  A  RESOLUTION  OF  THE  HOUSE  OF  REPRESENTATIVES  OF  THE  STATE  OF 

5  MONTANA   THAT  WHENEVER  PRACTICABLE  ITS  MEMBERS  SHALL  SALVAGE 

6  USED  PAPER  FOR  RECYCLING. 
7 

8  WHEREAS,   the   Leglf  ature    and    offices    of    state 

9  government  use  large  amounts  of  paper  each  year;  and 

10  WHEREAS,   this  Legislature,  this  state,  and  this  nation 

11  ar^   concerned  about  the  shortage  of  paper;  and 

12  WHEREAS,  the  efficient  use  of   forest   products   Is  of 

13  great  concern  to  all  our  citizens;  and 

14  WHEREAS,   this   House  of  Representatives  is  desirous  of 

15  making  a  concerted  effort   toward   a  continual   program  of 

16  salvaging  paper  products  for  reuse;  and 

17  WHEREAS,   a   new   Industry   In  the  State  of  Montana  has 

18  Indicated  its  willingness  to   cooperate   with   an   immediate 

19  program  of  recycling. 

20 

21  NOW,    THEREFORE,    BE    IT    RESOLVED    BY    THE   HOUSE   OF 

22  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

23  That  the  members  of  this  House  of  Representatives  shall 

24  immediately  Institute   a   used-paper   recycling   program  by 

25  depositing  used  paper  In  the  proper  receptacles. 
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1  BE   IT   FURTHER   RESOLVEOf   that  the  Chief  Clerk  of  the 

2  House  shall  contact  the  proper   authorities   and  make   all 

3  arrangements  necessary  to  carry  out  this  program. 

-End- 
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APPENDIX   L 
SAMPLE    --    BOND    VALIDATING   ACT 


48th   Legislature  LC    0012 

1  BILL    NO, 

2  INTRODUCED   BY   


3 

4  A   BILL   FOR   AN  ACT  ENTITLED:   "AN  ACT  VALIDATING  BONDS  AND 

5  OTHER  INSTRUMENTS  OR  OBLIGATIONS  ISSUED  BY  PUBLIC  BODIES   OF 

6  THIS   STATE   PRIOR   TO   THE   EFFECTIVE   DATE  OF  THIS  ACT  AND 

7  RATIFYING  ALL  RELATED  AC • IONS  TAKEN  BY  SUCH  PUBLIC   BODIES." 
8 

9  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

10  Section  I.   Short  title.  [This  act]  may  be  cited  as  the 

11  "Bond  Validating  Act". 

12  Section  2.   Definitions.   As   used   In   [this  act]t  the 

13  following  definitions  apply; 

14  (1)   "Public  body"  means  any  political  or   qovernmental 

15  subdivision   of  the  state  of  Montana  and  includes  but  is  not 

16  limited  to  a  county?  cityt  townt  or  school  district. 

17  (2)   "Bonds"  includes  all  Instruments  of   Indebtednesst 

18  the  borrowing  of   moneyt   or   a   charge  or  encumbrance  on 

19  specific  revenue  or  property  of  a  public  body. 

20  Section  3.   Validation.  All  bonds  issued  by  any   public 

21  body   of   this   state  and  related  proceedingst  regardless  of 

22  any  defects  in  such  proceed! nqs»  are  validated.  Bonds   of   a 

23  public   body  Issued  under  the  authority  of  proceedings  taken 

24  prior  to  [the  effective  date  of  this  act]  are  valid  whether 

25  issued  before  or  after  such  date. 
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1  Section  4.   Saving  clause.  [This  act]  does  not  apply  to 

2  any  action   instituted  before   [the  effective  date  of  this 

3  act]  in  which  the  validity  of  certain  proceedings   or   bonds 

4  is  at  issue* 

-End- 
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APPENDIX    M 
SAMPLE    --    REFERENDUM 


48th  Legislature  LC  0013 

1 BILL  NO. 

2  INTRODUCED  BY  


3 

^  A   BILL   FOR   AN   ACT   ENTITLED:    "AN   ACT  TO  AMEND  SECTION 

5  l6-3-301f  MCAf  TO  RAISE  THE  LEGAL  DRINKING   AGE   TO   19   AND 

6  PROVIDING  THAT  THE  PROPOSED  ACT  BE  SUBMITTED  TO  THE  ELECTORS 

7  OF  THE  STATE  OF  MONTANA." 
8 

9  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

10  Section  1.   Section   l6-3-30I»  HCA»  is  amended  to  read: 

11  ••16--3-301.   Unlawful  purchases*  sales,   or   deliveries. 

12  (1)  It  shall  be  unlawful  for  a  licensed  retailer  to  purchase 

13  or   acquire   beer   from  anyone  except  a  brewer  or  wholesaler 

14  licensed  under  the  provisions  of  this  code. 

15  (2)   It  shall  be  unlawful  for  any  licenseet  his  or   her 

16  employee  or  employeesf  or  any  other  person  to  sellt  deliver* 

17  or   give   away   or  cause  or  perrait  to  be  sold*  delivered*  or 

18  given  away  any  alcoholic  beverage  to: 

19  (a)   any  person  under  the  age  of  i«  12  years; 

20  (b)   any  Intoxicated  person  or   any   person   actually* 

21  apparently*  or  obviously  intoxicated. 

22  (3)   Any   minor    or   other   person    who  knowingly 

23  misrepresents  his  or  her  qualifications  for  the   purpose  of 

24  obtaining   an  alcoholic  beverage  from  such  licensee  shall  be 

25  equally  guilty  with  said  licensee  and  shall  upon   conviction 


101 


LC  0013 

1  thereof   be   subject   to   the   penalty  provided  In  45-5-624; 

2  providedt  however t  that  nothing  herein  contained   shall   be 

3  construed   as   authorizing  or   permittlnq  the   sale  of  an 

4  alcoholic  beverage  to  any  person  In  violation  of  any  federal 

5  law* 

6  (4)   It  shall  be  further  mandatory  under  the  provisions 

7  of  this  code  that  all  licensees  display  in  a  prominent  place 
B  in  their  premises  a  placard  as  issued  by  the  department 
9  stating    fully  the  consequences   for   violations  of  the 

10  provisions  of  this  code  by  persons  under  the  age  of   te  12 

11  years* 

12  M£H-S£tIlQtlA   Section  2*   Effective   date*  Section  1  of 

13  this  act  is  effective  on  January  It  1984* 

14  N£M_SE£IlfltiA   Section  3*   Submission  to  electorate*  The 

15  question  of  whether  this  act  will  become  effective  shall   be 

16  submitted   to   the   electors   of  the  state  of  Montana  at  the 

17  general  election  to  be  held  November  2t  1982v  by  printing  on 

18  the  ballot  the  full  title  of  this  act  and  the  following; 

19  D  FOR  raising  the  legal  drinking  age  to  19* 

20  D  AGAINST  raising  the  legal  drinking  age  to  19. 

-End- 
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SAMPLE    --    SUBSTITUTE    BILL 


48th  Legislature  LC  0014 

1  BILL  NO. 

2  INTRODUCED  BY  

3 

4  A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO   REGULATE   SALES   OF 

5  NEW  DRUGS;  AMENDING  SECTION  50-31-105,  MCA." 
6 

7  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

8  Refer  'o  Introduced  Bill 

9  (Strike  everything  after  the  enactinq  clause  and  insert:) 

10  tl£ki_l£CIIQWA   Section  1.   Sale   or  donation  of  new  drug 

11  unlawful  —  exceptions.  No  person  may  sell?  offer  for   sale? 

12  hold  for  salet  or  give  away  a  new  drug  unless: 

13  (1)   a  federal  application  has  been  approved; 

14  (2)   the  drug  is  not  subject  to  federal  law;  or 

15  (3)   an   application  has  been  filed  with  the  department 

16  containing: 

17  (a)   a   summary    of    the    conclusions    drawn    from 

18  Investigation  of  the  drug; 

19  (b)   a   list   of   the   substances   of  which  the  drug  Is 

20  composed;  and 

21  (c)   a  sample  of  the  label  proposed  as   Identification 

22  for  the  drugt  which  may  not: 

23  (I)   be  false  or  misleading;  or 

24  (II)  contain   a  name  used  by  a  registered  drug  unless: 

25  (A)   permission  has  been  granted  and  a  license  has  been 
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1  obtained;  or 

2  (B)   the  name  is  for  temporary  use. 

3  fjEH  SE(;tIQN^   Section  2«   Nonappl  ication  of  preceding 

4  section.   [Section   1]  does  not  apply  to  any  drug  subject  to 

5  50-31-102  If  the  drug: 

6  (1)   is  commercially  sold  in  the  United  States;  and 

7  (2)   has  been  tested  by  the  department* 

8  Section  3.   Section  50-31-105»  MCAt  Is  amended  to  read: 

9  ••50-31-105*   Hallucinogenic  drugs  —  prohibitions.   It 

10  sha^-V — be  is  unlawful  for  any  d   person  to  manufacture  any  a 

11  hallucinogenic  drug." 

-End- 
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APPENDIX    0 
SAMPLE    BILL    FORM    --    COMl'LETE 


48th  Legislature 


LC  0015 


BILL  IDENTIFICATION 
(Designation  &  No.) 
(Sponsor) 

(State  agency 
requestor  if  any) 

TITLE 


PREAMBLE 
(optional) 


ENACTING  CLAUSE 
(mandatory ) 

BODY 

(Short  title) 

(Purpose) 


(Definitions ) 


1 

2 
3 

5 
6 
7 
8 
9 
10 
11 
12 
13 
U 
15 
16 
17 
18 
19 
20 
21 
ZZ 
Zi 
24 
25 


BILL  NO. 


INTRODUCED  BY  

BY  R60UEST  OF 


A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  CKEATE  A  SAMPLE  BILL 
FOR  THE  bILL  DRAFTING  MANUAL;  AMENDING  SECTION  2-17-301f 
MCA;  RENUMBERING  AND  AMENDING  SECTION  l-2-108t  MCA; 
RENUMBERING  SECTION  94-5-202,  MCA;  REPEALING  SECTIONS 
27-18-101  THROUGH  27-18-112,  94-5-102,  AND  94-5-601,  MCA; 
AND  PROVIDING  AN  IMMEDIATE  EFFECTIVE  DATE." 

WHEREAS,  it  is  necessary  to  draft  a  composite  bill 
containing  unrelated  sections  in  order  to  provide  examples 
of  various  bill  parts  and  the  format  used  in  drafting, 
amending,  or  repealing  statutes. 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  I.   Short  title.  [This  act]  may  be  cited  as  the 

••Pill  Sample  Act  of  1983". 

Section  2.   Purpose.   The   purpose   of  [this  act]  Is  to 

create  a  bill,  the  structure  of  which   may   be   used   as   an 

example   of   correct   style   and  form  by  attorneys  and  other 

bi 1 1  drafters. 

Section  3.   Definitions.  As  used   in   [this   act],   the 

following  definitions  apply: 
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■Basic  Provisions )  I, 
Entire  bill  all 
.ew  material) 

Amendatory 
material) 


'Designating  new  lo 
material  when 
lixed  with  ^^ 

pnendatory 
naterial) 

13 

'Ass%gmng  a  new 
section  number)      ^'* 
''.Discouraged^ 
ise  only  if 
leaessary) 


I? 


(Outline  form) 


1  (I)   "Code"  means  the  Montana  Code  Annotated. 

2  (2)   "Recodify"   means   to  compilet  arranqet  rearranqe» 

3  and  prepare  the  code  for  republication. 
Section  hm      Department  head.  Each  department  head  shall 

5  supervise  the  functions  vested  In  his  department. 

6  Section  5.   Section  Z-17-301»  MCA?  is  amended  to   read: 

7  "2-17-301.   Supervision    of   mailing   facilities.   The 

8  eofitrotter  tiaaiLlMaat      shall   maintain   and   supervise   the 

9  central  nailing  facilities." 
NEW  SECTION^   Section  6.   Code    commissioner    office 

created.   The  office  of  code  commissioner  Is  created   within 
the  legal  services  division  of  the  legislative  council. 

Section  7.   There    is    a   new   MCA   section   numbered 
1-11-102  that  reads: 

15  1-11-102.   Name  of  recodification.  The  recodified   laws 

16  shall  be  ttnown  as  the  "Montana  Code  Annotated". 

17  Section  8.   Sale   or   donation   of  new  drug  unlawful  — 

18  exceptions.  No  person  may  sell?  offer   for   sale?   hold   for 

19  sale*  or  give  away  a  new  drug  unless: 

20  (1)   a  federal  application  has  been  approved; 

21  (2)   the  drug  is  not  subject  to  federal  law;  or 

22  (3)   an   application  has  been  filed  with  the  department 

23  containing: 

24  (a)   a   summary    of    the   conclusions    drawn    from 

25  investigation  of  the  drug; 
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(Renumber  and 
amend) 


(Renumber) 
(Penalty) 


(Repealer) 


1  (b)   a   list   of   the   substances   of  which  the  drug  is 

Z  composed;  and 

3  (c)   a  sample  of  the  label  proposed   as   identification 

4  for  the  druqt  which  may  not: 

5  ( i  )   be  false  or  misleading;  or 

6  (ii)  contain   a   name  used  by  a  registered  drug  unless: 

7  (A)   permission  has  been  granted  and  a  license  has  been 

8  obtained;  or 

9  (B)   the  name  Is  for  temporary  use. 

10  Section  9.   Section    1-2-108,    MCAt    Is    renumbered 

11  5-H-lOfl  and  Is  amended  to  read: 

12  "*-S-i«e     SrlirlQfl*   Reference    to    other    titles? 

13  chapters,  or  sections  within  tli£  codes.  A  tTtfer-ehopterT-or 

14  atntute  Ladfi-&££ti&a  which  refers  to  a   titlfi± ChAQieLx — OC 

15  section  number  without  further  identification  or  attribution 

16  »ha*<- — be   ia  presumed,  unless  the  context  clearly  indicates 

17  otherwise,  to  refer  to  a  title,  chapterx  or  section   of   the 

18  Montana  Code  Annotated." 

19  Section  10.   Section  renumbered.  Section  94-5-202,  MCA, 

20  is  renumbered  30-10-708. 

21  Section  11.   Penalty.   A   person  convicted  of  violating 

22  '»5-2-l02  shall  be  fined  not  more  than  $500  or  be   imprisoned 

23  in   the   county   |ail   for  a  term  no  longer  than  6  months  or 
^^  both. 

25  Section  12.   Repealer.    Sections    27-18-101    through 
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'Codification 
instruction) 


(Coordination 
instruction) 


"Saving  clause) 


^.Severability 
ilause) 


(Nonseverahi lity 
jlause) 


(Applicability  ) 


I 
z 

3 

5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
2'» 
25 


27-18-112t  «-5-102,  and  45-5-601,  MCA.  are  repealed. 

Section  13.  codification  Instruction.  Sections  I 
through  5  are  intended  to  be  codified  as  an  integral  part  of 
Title  2,  Chapter  6,  part  T,  and  the  provisions  of  Title  2. 
chapter  6.  part  7.  apply  to  sections  1  through  5. 

section  14.  Coordination  Instruction.  If  Senate  Bill 
NO.  200  [LC  6001,  including  the  section  of  that  bill 
amending  1-1-101,  is  passed  and  approved,  section  5  of  this 
act,  amending  2-17-301,  is  void. 

Section  15.  Saving  clause.  This  act  does  not  affect 
rights  and  duties  that  matured,  penalties  that  -ere 
.ncurred,  or  proceedings  that  were  begun  before  the 
effective  date  of  this  act. 

section  16.  severability.  If  a  part  of  this  act  is 
invalid,  all  valid  parts  that  are  severable  fron.  the  Invalid 
part  remain  in  effect.  If  a  part  of  this  act  is  invalid  In 
one  or  more  of  its  applications,  the  part  regains  in  effect 
in  all   valid  applications   that   are   severable   from  the 

invalid  applications. 

OR 

section  16.  Nonseverabil ity.  It  i s  the  I ntent  of  the 
legislature  that  each  part  of  this  act  Is  essentially 
dependent  upon  every  other  part;  and  If  one  part  Is  held 
unconstitutional  or  Invalid,  all  other  parts  are  Invalid. 

Section  17.   Applicability.   Sections  1  through   5   and 
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1  sections  7  through  9  apply  after  December  It  1983. 

2  OR 

3  Section  17.   Applicability.     This    act    applies   to 
^     taxable  years  beginning  after  December  3l»  1981. 

(Effective   date)  5         Section  le.   Effective  date.  This  act  Is   effective   on 

6  passage  and  approval. 

7  OR 

8  Section  IB.   Effective   date.   This   act   is   effective 

9  December  It  1983. 

-End- 
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SUGGESTED   ASSIGNMENT 
OF 
STATUTE    NUMBERS 


LC BILL    NO. 


INTRODUCED  BY 


Bin  Drafter. 


Bin  Statute  No, 
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APPENDIX    Q 
BILL  DRAFTER  CHECKLIST 

Conformity  with  state  and  federal  Constitutions  considered 
(p.  1)7  

Existing  Montana  statutes  reviewed  to  avoid  confllctst 
duplication*  or  confusion  (p.  3)?  «...--- 

Mote  attached  Indicating  source  of  draft  (e*g««  model  act» 
other  state  statute*  etc.)  (p«  5)?  

Internal  references  checked  using  Internal  reference  list 
(p.  6)?  

Fiscal  note  required  (p«  58)?  

Fiscal  Impact  requiring  July  1  effective  date  (p«  58)?  

Statement  of  legislative  Intent  required  (p.  60)?      

Code  placement  and  applicability  considered;  codification 
instruction  Included  In  draft  or  suggested  assignment  of 
statute  numbers  attached  (pp«  50*  110)?  

Title  contains  one  subject  clearly  expressed  (p«  35)?   ____^ 

(Note:  Each  question  on  checklist  calls  for  "yes***  "no"*  or 
"N/A"  (not  applicable)  response.) 
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Chapter  1 
Overview  and  Perspective 

Overview 

Montana's  public  employee  retirement  systems  include  eight  statewide  public 
retirement  systems  administered  by  the  Public  Employees'  Retirement  Board,  the 
Teachers'  Retirement  System  (TRS)  administered  by  the  Teachers'  Retirement 
Board,  the  University  System's  Optional  Retirement  Program  (ORP)  administered 
by  the  Board  of  Regents,  and  locally  administered  police  and  fire  pension  trust 
funds.  These  retirement  systems  cover  more  than  56,000  state,  imiversity,  school 
district,  coimty,  and  city  employees.  There  are  nearly  46,000  active  plan 
participants  and  nearly  19,000  retirees  and  beneficiaries. 

Except  for  the  ORP,  each  of  Montana's  retirement  plans  is  a  defined  benefit  plan. 
The  Public  Employees'  Retirement  System  (PERS),  the  largest  of  Montana's 
eight  statewide  systems  imder  the  Public  Employees'  Retirement  Board,  is  a 
hybrid  plan  with  a  money  purchase  (defined  contribution)  feature.  The  ORP  is  a 
pure  defined  contribution  plan.  These  plan  types  and  specific  information  on 
each  of  Montana's  public  retirement  plans  are  discussed  in  this  guide. 

Membership 

A  public  employee  becomes  a  member  of  one  of  the  retirement  plans  on  the  day 
the  employee  is  hired.  Except  for  the  volunteer  firefighters'  retirement  plan, 
>\Wch  is  funded  entirely  fi-om  the  state  general  fund,  both  employees  and 
employers  contribute  to  the  plans  (i.e.,  they  are  "cost-sharing"  plans).    Employee 
contributions  are  tax-deferred  and,  along  with  employer  contributions,  are 
automatically  made  each  pay  period.  Contribution  amounts  are  set  in  statute  by 
the  legislature.    In  the  defined  benefit  retirement  plans,  ^\1len  an  employee  leaves 
public  service,  the  employee  has  the  option  of  leaving  contributions  on  account  in 
the  retirement  plan  or  withdrawing  employee  contributions  plus  interest.  Once 
vested  (i.e.,  a  contributing  member  for  5  years),  an  employee  is  entitled  to 
receive  plan  benefits  whether  or  not  the  employee  stays  in  public  service  long 
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enough  to  receive  a  full  (nonnal)  retirement  benefit.  As  is  typical  of  most  large 
defined  benefit  plans,  Montana's  defined  benefit  plans  also  provide  survivor  and 
disability  benefits. 

Assets  and  Liabilities 

Combined  assets  of  Montana's  public  retirement  systems  amount  to  more  than  $3 
billion,  while  liabilities  total  nearly  $4  billion.  Of  the  total  liabilities,  less  than  $1 
billion  of  the  liabilities  are  unfunded,  i.e.,  not  funded  in  the  present  by  current 
assets.*  These  unfunded  liabilities  are  being  amortized  over  specified  time  periods 
(each  less  than  30  years),  much  like  a  mortgage.  Each  of  Montana's  public 
retirement  systems  is  actuarially  soimd.  (For  a  discussion  of  actuarial  soundness 
and  assessing  the  fiscal  health  of  a  retirement  plan,  see  Chapter  5.) 

The  retirement  funds  of  the  defined  benefit  plans  are  constitutionally  protected 
trust  funds.  Each  plan's  administrative  board  members  act  as  the  plan's 
responsible  fiduciaries.  Each  defined  benefit  plan's  assets  are  managed  and 
invested  by  the  Montana  Board  of  Investments. 

The  University  System  contracts  with  an  investment  management  company  to 
manage  ORP  participant  assets.  Each  ORP  participant  makes  his  or  her  own 
investment  choices  fi-om  a  selected  menu  of  options. 

The  legislature  is  the  public  body  ultimately  responsible  for  ensuring  that  each  of 
Montana's  public  retirement  systems  remains  soundly  funded  and  equitably 
administered. 

Recent  Legislative  Oversight  Activities 

During  the  1991  Legislative  Session,  the  Legislature  passed  a  study  resolution  to 
establish  a  Joint  Interim  Subcommittee  on  Public  Employee  Retirement  Systems 
to  study  the  retirement  systems  and  make  public  policy  recommendations.  The 
Subcommittee  concluded  that  the  complexity  of  issues,  several  different  public 


These  figures  are  as  of  June  30, 1996,  prior  to  the  1997  Legislative  Session. 
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plans,  and  an  average  of  40  to  50  retirement  bills  each  legislative  session  made  it 
difficult  for  the  legislature  to  enact  consistent  and  equitable  retirement  policy.  To 
help  remedy  this,  the  Subcommittee  recommended  a  permanent  oversight 
committee  to  review  retirement  legislation  prior  to  each  legislative  session,  to 
establish  guiding  principles  for  enacting  soimd  retirement  policy,  and  to  publish  a 
legislator's  guide  on  Montana's  public  retirement  systems. 

Responding  to  the  Subcommittee's  recommendation  for  an  oversight  committee, 
the  1993  Legislature  enacted  a  statutory,  but  temporary.  Committee  on  PubHc 
Employee  Retirement  Systems  (CPERS).  This  Committee  adopted  guiding 
principles  and  screened  and  reported  on  1 1  retirement  proposals  prior  to  the  1995 
Legislative  Session.  The  Committee  also  contracted  for  a  study  of  options  for 
providing  cost-of-living  (COLA)  increases  to  retirees.  As  a  result  of  the  COLA 
study,  the  CPERS  supported  a  postretirement  proposal,  which  was  ultimately 
requested  by  the  Governor,  to  provide  public  retirees  with  a  Guaranteed  Annual 
Benefit  Adjustment  (GABA)  instead  of  a  COLA.  However,  the  GABA  legislation 
failed  during  the  final  days  of  the  1995  Session.  The  1995  Legislature  decided  to 
renew  CPERS  and  extended  the  Committee's  termination  date  to  June  30,  1997. 

The  1995-1997  CPERS  adopted  guiding  principles,  carefully  reviewed  and 
reported  on  18  retirement  proposals,  including  a  revised  GABA  proposal,  and 
initiated  an  examination  of  whether  Montana's  PERS  should  be  modified  or 
converted  fi'om  a  hybrid  defined  benefit  plan  to  a  defined  contribution  plan. 

The  1997  Legislature  approved  two  CPERS-requested  bills.  House  Bill  No.  90 
and  House  Bill  No.  91.  House  Bill  No.  90  directs  that  a  legislative  committee 
design  a  new  or  modified  PERS  in  order  to  provide  for  more  plan  flexibility, 
portability,  and  employee  responsibility.  The  committee  is  to  also  develop  an 
implementation  schedule  for  the  recommended  changes.  The  bill  appropriated 
$80,000  for  the  committee's  work.    (See  Chapter  6  for  a  discussion  of  issues 
related  to  moving  fi-om  a  defined  benefit  plan  toward  a  defined  contribution 
plan.) 


House  Bill  No.  91,  as  amended,  renewed  CPERS  by  extending  the  Committee's 
termination  date  to  June  30,  1999.  This  bill  allowed  for  CPERS  to  be  the 
committee  designated  to  undertake  the  HB  90  work  to  design  a  new  or  modified 
PERS. 

The  CPERS  will  continue  to  be  responsible  for  reviewing  and  reporting  on  each 
retirement  proposal  that  may  be  introduced  during  the  1999  Session.  The 
following  statute  sets  forth  CPERS'  duties  and  responsibilities: 

"5-21-105.    (Temporary)  Duties  of  committee  —  committee  review  and 

report.  (1)  The  committee  on  public  employee  retirement  systems  shall: 

(a)  consider  the  fiscal  soundness  of  the  state's  public  employee  retirement 
systems,  based  on  reports  from  the  teachers'  retirement  board  and  the  public 
employees'  retirement  board,  and  study  and  evaluate  the  equity  and  benefit 
structure  of  the  state 's  public  employee  retirement  systems; 

(b)  establish  principles  of  sound  fiscal  and  public  policy  as  guidelines; 

(c)  as  necessary,  develop  legislation  to  keep  the  retirement  systems 
consistent  with  sound  policy  principles; 

(d)  solicit  and  review  proposed  statutory  changes  to  any  of  the  state's 
public  employee  retirement  systems; 

(e)  report  to  the  legislature  on  each  legislative  proposal  reviewed  by  the 
committee.  The  report  must  include  but  is  not  limited  to: 

(i)  a  summary  of  the  fiscal  implications  of  the  proposal; 

(ii)  an  analysis  of  the  effect  that  the  proposal  may  have  on  other  public 
employee  retirement  systems; 

(Hi)  an  analysis  of  the  soundness  of  the  proposal  as  a  matter  of  public 
policy; 

(iv)  any  amendments  proposed  by  the  committee;  and 

(v)  the  committee's  recommendation  on  whether  the  proposal  should  be 
enacted  by  the  legislature. 

(f)  attach  the  committee's  report  to  any  proposal  that  the  committee 
considered  and  that  is  or  has  been  introduced  as  a  bill  during  a  legislative 
session;  and 

(g)  publish,  for  legislators'  use,  an  information  book  on  the  state's  public 


employee  retirement  systems. 

(2)  The  committee  may  specify  in  its  study  plan,  which  may  be  adopted 
and  amended  by  a  majority  vote  of  committee  members,  the  date  by  which 
proposals  affecting  a  retirement  system  must  be  submitted  to  the  committee. 
(Terminates  June  30,  1997-sec.  2,  Ch.  552,  L.  1995.)" 

CPERS  Membership 

In  originally  establishing  CPERS,  the  legislature  specified  membership  criteria 
aimed  at  ensiiring  continuity  between  interims  and  sessions.  Appropriate 
members  from  session  standing  committees  must  be  appointed  to  CPERS  during 
the  interim  according  to  the  following  statute: 

''5-21-101.    (Tenqtorary)  Committee  on  public  employee  retirement 
systems  —  appointment  (1)  There  is  a  committee  on  public  employee  retirement 
systems. 

(2)  The  committee  consists  of  four  members  of  the  senate  appointed  by 
the  committee  on  committees  and  four  members  of  the  house  of  representatives 
appointed  by  the  speaker  of  the  house. 

(a)  No  more  than  two  of  the  committee  members  from  each  house  may  be 
members  of  the  same  political  party. 

(b)  At  least  two  committee  members  from  each  house  shall  serve  on  the 
standing  committee  to  which  retirement  bills  are  regularly  assigned  during  a 
regular  session.  One  senate  member  shall  serve  on  the  senate  finance  and  claims 
committee.  One  house  member  shall  serve  on  the  house  appropriations 
committee. 

(c)  No  more  than  two  members  appointed  from  each  house  may  be  public 
employees  aside  from  their  legislative  service.  " 

At  the  printing  of  this  guide,  the  1997-1999  CPERS  is  beginning  to  develop  a 
work  plan  for  the  interim. 


About  This  Guide 

This  guide  is  designed  to  inform  legislators  about  Montana's  public  retirement 
systems  and  relevant  policy  issues.  The  information  presented  is  intended  to 
provide  background,  reference  material,  and  context  ^^ilen  legislators  examine 
more  detailed  information  available  from  the  boards  administering  the  plans  or 
when  legislators  engage  in  discussions  on  retirement  issues.  This  guide  presents 
background  on  retirement  plans  in  general,  simmiarizes  each  of  Montana's  public 
retirement  plans,  and  addresses  funding  and  policy  issues.  However,  the 
adequacy  of  retirement  benefits  is  not  addressed. 


Chapter! 
Primer  on  Retirement  Plans 

Purpose  of  Retirement  Plans 

Planning  for  retirement  is  only  part,  though  an  essential  part,  of  a  person's  total 
financial  planning  strategy.  Retirement  plans  exist  solely  to  provide  benefits  in 
retirement,  not  to  provide  a  tax-sheltered  savings  account.  A  retirement  plan  is  a 
vehicle  that  assures  a  person  will  have  an  on-going  source  of  income  when  the 
person  is  no  longer  working.  Consequently,  retirement  plans  require  that  a  person 
meet  certain  membership  and  retirement  eligibility  criteria.* 

Experts  agree  that,  to  live  comfortably  in  retirement,  today's  retiree  needs  a 
monthly  income  of  about  80%  of  the  salary  earned  during  the  employee's  final 
year  of  work.  Clearly,  serious  long-term  planning  is  required  to  achieve  an  80% 
income  replacement  in  retirement.  More  than  one  plan  or  vehicle  is  necessary. 
Many  types  of  retirement  plans  and  a  variety  of  insurance  and  investment 
products  make  retirement  planning  a  complex  affair.  Social  security,  employer- 
sponsored  retirement  plans,  deferred  compensation  plans,  and  personal 
investments  are  all  part  of  the  equation  in  achieving  a  secure  and  adeqiiate 
retirement  income.  ** 

Responsibility 

Pension  plans  were  originally  a  financially  expedient  way  to  compensate 
employees  for  services  rendered.  Later,  this  rationale  evolved  into  a  view  that 
employers  were  socially  responsible  for  providing  employee  pensions.  As 
pension  plans  evolved,  so  did  government  regulation  to  ensure  pension  plans 
remained  fiscally  soimd,  that  contracts  were  honored,  and  that  people  were  not 
discriminated  against.  Finally,  as  employers  and  the  government  provided  new 


Bleakney,  Thomas  P.,  F.S.A.,  Retirement  Systems  for  Public  Employees,  Pension  Resource  Council,  University 
of  Pennsylvania  Press,  1991  edition,  p.  10  and  p.  33.  National  Conference  of  State  Legislatures,  Public 
Pensions:  A  Legislator's  Guide,  NCSL,  Washington  D.C.,  July  1995,  pp.  1-3. 

** .  "Retirement  Planning  Starts  Today.  "  Investment  Watch,  Winter  1996.  pp.  2-3. 


and  better  incentives  to  employees  to  defer  compensation  and  employers  began  to 
require  employee  contributions  to  the  employer-sponsored  plans,  employees 
became  more  and  more  responsible  for  their  own  retirement  planning. 

As  a  practical  miatter,  providing  for  retirement  income  is  a  shared  concern  of 
employers,  employees,  and  the  government.  Traditionally,  government  has 
discharged  its  responsibility  through  regulation  and  enactment  of  social  security 
and  pubUc  assistance  programs.  In  contrast,  employers  use  retirement  plans  to 
provide  work  incentives  and  further  the  company's  financial  interests.  Therefore, 
there  are  unique  public  policy  questions  involved  when  the  government  is  also  the 
employer.' 

Retirement  plans  oriented  on  individual  needs  and  responsibilities  are  a  relatively 
recent  development."  New  public  policy  questions  are  being  debated  as  the  role 
of  governments,  employers,  and  individuals  are  being  reviewed,  especially  in  the 
public  sector. 

Plan  Categories 

There  are  basically  two  categories  of  retirement  plans,  defined  benefit  (DB)  plans 
and  defined  contribution  (DC)  plans.  Each  category  reflects  a  different 
retirement  philosophy. 

■         Defined  Benefit  Plans 

Defined  benefit  (DB)  plans  promise  a  member  a  specified,  formula-driven 
monthly  benefit  vAien  the  member  retires.  Benefits  within  a  DB  plan  often  cover 
not  only  retirement,  but  disability  and  survivor  benefits  as  well. 

There  are  several  types  of  DB  plans,  including: 


Bleakney,  Thomas,  F.S  A.,  Retirement  Systems  for  Public  Employees,  p.  10. 

Salisbury,  Dallas  L.  "The  Costs  and  Benefits  of  Pension  Tax  Expenditures,"  Pension  Funding  &  Taxation : 
Implications  for  Tomorrow,  Employee  Benefit  Research  Institute,  1994,  pp.  85-86;  see  also  Allen,  Everett  T., 
Pension  Planning:  Pensions,  Pro/it  Sharing,  and  Other  Deferred  Compensation  Plans,  Seventh  Edition  (Irwin: 
Boston,  Mass.)  1992,  pp.  16-17. 
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•  flat-benefit  plans:  providing  a  fixed  dollar  amount  per  year  of  service; 

•  pay-related  plans:  providing  a  benefit  as  a  certain  percentage  of  an 
employee's  pay;  and 

•  hybrid  plans:  combining  characteristics  of  both  DB  and  DC  plans. 

To  pay  for  defined  benefits,  contributions  are  deposited  to  a  pension  trust  fimd. 
These  contributions  are  invested  to  increase  plan  assets.  Assets  must  be  sufficient 
to  pay  for  the  defined  benefits  when  those  benefits  come  due.  The  required 
contribution  amount  is  determined  after  an  actuarial  analysis  using  mathematical 
projections.  These  projections  are  based  on  certain  economic  and  demographic 
assumptions.  Different  actuarial  methods  may  be  used  in  conducting  an  actuarial 
analysis  (i.e.,  a  plan  valuation).  These  actuarial  valuations  determine,  among 
other  things,  the  present  value  of  system  assets  and  projected  future  costs. 
Actuarial  valuations  are  conducted  regularly  to  determine  a  plan's  fiscal  status 
and  to  adjust  assumptions  based  on  actual  experience.'  (See  Ch^ter  5  for  a  more 
thorough  discussion  on  actuarial  valuations.) 

Therefore,  in  DB  plans,  (1)  benefits  are  predictable,  but  costs  are  not,  (2) 
contributions  are  pooled  and  managed  so  that  assets  are  buffered  from  market 
fluctuations,  (3)  the  employer  has  a  contractual  obligation  to  provide  promised 
benefits;  and  (4)  imfunded  liabilities  —  accrued  Uabilities  that  are  not  covered  by 
current  assets—  are  typical. 

■  Defined  Contribution  Plans 

Defined  contribution  (DC)  plans  define  the  amoimt  to  be  contributed,  not  the 
benefit  amoimt  to  be  paid.  Individual  participants  may  direct  contributions  to 
certain  investment  options.  Upon  retirement,  the  value  of  each  participant's 
account  depends  on  total  contributions  plus  investment  earnings  (or  losses).  The 
balance  of  a  participant's  account  may  be  reinvested  or  converted  to  a  monthly 


See  Mr.  Leon  LaBrecque,  "Defined  Benefit  to  Define  Contribution:  Conversion  Issues",  presented  to  CPERS, 
October  26, 1996. 


annuity.  The  amount  of  the  annuity  cannot  be  defined  before  the  person  retires 
because  the  account  balance  depends  entirely  on  total  contributions,  investment 
performance,  and  the  state  of  the  market  when  the  employee  retires.  Investment 
risk  and  expenses  are,  therefore,  bom  entirely  by  the  employee.  A  DC  plan  has 
no  imfunded  liabilities  and  does  not  rely  on  actuarial  projections  about  the  future. 
Thus,  in  DC  plans,  (1)  costs  are  known,  but  benefits  are  not,  (2)  the  account 
balance  or  the  annuity  paid  is  subject  to  market  fluctuations,  and  (3)  the  employer 
is  not  contractually  obligated  to  provide  a  certain  benefit. 

There  are  several  types  of  DC  plans,  including  the  following: 

•  money  purchase  plans:  employer  contributions  are  stated  as  a  percentage 
of  an  employee's  salary; 

•  target  benefit  plans:  contributions  are  scaled  to  achieve  a  specified 
retirement  benefit,  but  as  a  projection  only; 

•  profit-sharing  plans:  employer-sponsored  plans  (including  401(k)  plans, 
which  do  not  have  to  be  based  on  company  profits); 

•  stock  bonus  plans:  gives  employees  stock  options  at  a  discounted  price; 
and 

•  '        employee  stock  ownership  plans  (ESOP):  gives  employees  ownership 

interest  in  the  company. 

Public  Versus  Private  Plans 

Defined  benefit  plans  are  the  dominant  plan  type  among  public  employers. 
However,  trend  data  shows  that  DC  plans  have  made  some  gains  among  public 
employers.  In  1987,  the  federal  government  established  a  thrift  savings  plan, 
^^Mch  is  an  optional  tax-deferred  plan  similar  to  a  401(k),  as  a  supplemental  plan 
to  its  primary  Civil  Service  and  Federal  Employee  Retirement  Systems,  A\Wch  are 
DB  systems.  Additionally,  the  number  of  state  and  local  government  employees 
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participating  in  a  supplemental  DC  plan  increased  from  5%  in  1987  to  9%  by 
1990.  Nevertheless,  nearly  all  state  and  local  governments  continue  to  sponsor 
primary  DB  plans.*  (As  will  be  discussed  in  Ch^ter  6,  some  state  governments 
have  expressed  interest  in  moving  their  primary  DB  plans  to  DC  plans.) 

In  the  private  sector,  tiie  typical  employee  of  a  mediimi  or  large  private  employer 
participates  in  a  DB  plan  and/or  a  DC  plan.  In  1993-1994,  90%  of  full-time  state 
and  local  government  employees  were  covered  by  a  primary  DB  retirement  plan 
compared  to  56%  of  private-sector  employees.  Of  the  private-sector  employees 
covered  by  primary  DB  plans,  45%  were  also  covered  by  a  DC  plan.** 

Looking  at  trends  in  the  private  sector,  between  1985  and  1989,  the  number  of 
DC  plans  increased  by  about  67%.  However,  the  majority  of  this  increase 
occxured  among  smaller  employers,  with  the  number  of  new  DC  plans  generally 
decreasing  as  plan  size  increased.  The  net  increase  in  primary  DC  plans  with 
1,000  or  more  active  participants  amounted  to  0.2%  of  the  total  67%  increase. 
The  number  of  primary  DB  plans  among  large  employers  in  the  private  sector  has 
remained  relatively  stable.**' 

Comparison  of  DB  to  DC  Plans 

The  imderlying  difference  between  DB  and  DC  plans  is  philosophical.  Under  DB 
plans,  employers  bear  the  primary  responsibility  and  risk.  Under  DC  plans, 
employees  bear  the  responsibility  and  risk.  Whether  a  DB  plan  or  a  DC  plan  will 
provide  public  employees  with  a  "better"  benefit  depends  on  many  factors  and  is 
a  secondary  issue. 

Figure  1  provides  a  thumb-nail  comparison  of  DB  and  DC  retirement  plans. 


Employee  Benefit  Research  Institute  (EBRI),  Pension  Funding  &  Taxation,  "Public  and  Private  Pension  Today: 
An  Overview  of  the  System",  by  Celia  Sivennan  and  Paul  Yakoboski,  Washingtoi  D.C.,  1994,  pp.  18-21.  More 
recent  data  was  not  available. 

Foster,  Ann,  PH.D.,  "Comparing  Public  and  Private  Pensions",  U.S.  Department  of  Labor,  Bureau  of  Labor 
Statistics,  January  19%. 

E^U,  Pension  Funding  &  Taxation,  ^.\i. 
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Figure  1* 


Comparison:  DB  vs.  DC  Retirement  Plans 

Issue 

DB  Plans 

DC  Plans 

Philosophical  perspective 

Employer  responsibility.  Employer  is 
obligated  to  provide  a  base  retirement 
benefit.  Contributions  are  pooled  and 
debts  or  gains,  usually  caused  by 
market  fluxuations,  are  shared  by 
employers  in  the  pool.  Unftmded 
liabilities  are  typical.  Reasonable 
amortization  schedule  provides 
financial  security  and  "shock 
absorber". 

Employee  responsibility.  Employer 
responsibility  ends  with  contribution  to 
the  plan.  Employee  bears  investment 
risks  and  responsibilities.  No  gains  or 
losses  to  a  shared  plan  so  no 
amortization  schedule  and  no  actuarial 
valuations. 

Flexibility 

Less.  A  DB  plan  usually  provides  only 
the  option  of  how  the  defined  benefit  is 
to  be  paid  out,  e.g.,  as  a  single  life 
annuity,  joint  and  survivor  annuity, 
term  certain,  etc. 

More.  Depending  on  design,  the  plan 
may  allow  participants  to  choose 
contribution  amount,  investment  options, 
and  form  of  payout 

PortabiUty 

Less.  Employer  contributions  are  not 
made  to  individual  accounts  so  if  an 
employee  leaves  employment  before 
vesting,  the  employee  is  usually  not 
eUgible  for  a  retirement  benefit  or  to 
"take"  or  "transfer"  employer 
contributions. 

More.  Employer  contributions  are  made 
to  individual  accounts.  Money  in  the 
account  may  not  be  accessible  until 
retirement,  but  the  employee  can 
.  continue  to  manage  the  account  Actual 
portability  depends  on  the  specific 
provisions  of  the  plan,  which  may  or 
may  not  limit  transferability. 

Investment  risk  &  return 

Risk  is  assumed  by  the  employer.  To 

the  extent  that  assumptions  or 
projections  differ  from  actual 
experience,  the  pension  fimds  may 
experience  gains  or  losses.  Pension 
assets  are  pooled.  Gains  and  losses  are 
smoothed  over  a  long-term  period.  Risk 
is  therefore  minimized. 

Risk  is  assumed  by  the  employee. 

Employees  may  select  a  risk/return 
tradeoff  to  fit  personal  circumstance. 

Who  benefits 

Career  employee.  Typically,  longer- 
term  or  older  employees  benefit  most 

Short-term  employee.  Typically, 
shorter-term  and  younger  employees 
benefit  most  (depending  on  investment 
choices). 

Unfunded  liabilities 

TypicaL  Current  guidelines  say  that 
amortization  in  30  years  or  less  is  an 
acceptable  amortization  schedule. 

None. 

Primaiy  Sources:  LaBrecque,  Leon.  "Defined  Benefit  to  Defined  Contribution:  Issues  of 
Conversion",  October  26, 1996;  D.A.  Davidson  &  Co.,  "Retirement  Plans,"  overview  for  CPERS, 
1996;  Everett,  Pension  Planning,  pp.  73-82;  Hubbard,  "The  Tax  Treatment  of  Pensions,"  Pension 
Funding  &  Taxation ,  Employee  Benefits  Research  Institute,  1994,  pp.  45-47;  Crane,  Roderick  B. 
"DC  Plans  Offer  Benefits  to  Public  Plans,  Participants,"  Pension  Management.  May  1995. 
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Comparison:  DB  vs.  DC  Retirement  Plans 

Issue 

DB  Plans 

DC  Plans 

Pension  secarity 

Higher.  The  benefit  amount  is 
guaranteed  and  can  be  counted  on. 
Pension  fimds  are  buffered  against 
large  market  losses. 

Lower.  The  actual  benefit  amount  is  not 
known  in  advance.  More  susceptible  to 
market  losses. 

Administrative  costs 

Paid  by  plan  sponsors. 

Paid  by  plan  participants. 

Hybrid  Plans 

As  previously  mentioned,  there  are  different  types  of  DB  and  DC  plans.  Additionally, 
there  are  hybrid  plans  where  the  line  between  a  DB  and  DC  plan  has  been  "blurred"  by 
the  inclusion  of  both  DB  and  DC  features.  For  example,  in  PERS,  a  member's  benefit  is 
calculated  tmder  both  a  DB  formula  and  a  E)C  (money  purchase)  formtila  and  the 
member  is  paid  the  higher  of  the  two.  Career  employees  or  older  employees  (45  years  old 
or  older)  do  better  under  the  DB  formula,  while  shorter-term  employees  do  better  under 
the  DC  formula.  (See  Chapter  6  for  a  discussion  of  issues  related  to  modifying  PERS  to 
further  enhance  the  DC  aspects  of  the  PERS  retirement  plan.) 

Pension  Regulation  and  Tax  Treatment 

Sections  400  through  419  of  Title  26  of  the  Internal  Revenue  Code  (IRC)  and  pursuant 
federal  administrative  laws  regulate  public  and  private  pension  plans.  Plans  may  be 
referred  to  according  to  the  IRC  section  imder  which  the  plan  is  qtialified  (e.g.,  a  401(k) 
plan,  a  403(b)  plan,  a  457  plan,  etc).  Qualified  pension  plans  are  plans  that  comply  with 
the  IRC  and  applicable  provisions  of  the  Employee  Retirement  Income  Security  Act  of 
1974  (ERISA).  The  ERISA  specifies  nondiscrimination  standards  and  regulates 
reporting  an  accoimting  procedures,  etc.  Qualified  plans  receive  favorable  tax  treatment; 
nonqualified  plans  do  not. 
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Except  for  certain  administrative  and  accounting  standards,  ERISA  does  not  apply  to 
public  pension  plans.'    However,  public  plans  must  be  qualified  imder  various  sections 
the  tax  code  in  order  for  employee  contributions  and  accruing  benefits  to  be  tax-deferred. 

Specific  Plans  Compared 

Figure  2  summarizes  some  of  the  more  common  private  and  public  retirement  and 
deferred  compensation  plans. 


*  Hubbard,  "The  Tax  Treatment  of  Pensions,"  Pension  Funding  &  Taxation ,  Employee  Benefits 
Research  Institute,  1994.  pp.  45-47 
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Summary 

The  University  System's  ORP  is  a  primary  401(a)  plati,  a  DC  plan  for  higher  education 
institutions.  Montana's  other  public  retirement  plans  are  employer-sponsored  DB  plans 
and  are  the  primary  retirement  plans  for  the  vast  majority  of  Montana's  pubUc 
employees. 

Like  many  employees  in  medium  and  large  private  companies,  Montana's  public 
employees  may  also  participate  in  voluntary  DC  plans  to  siq)plement  their  retirement 
savings.  Montana  law  allows  state  and  local  employees  to  join  a  457  deferred 
compensation  plan,  if  the  employer  has  provided  for  the  plan.*  School  districts  and 
universities  may  establish  403(b)  plans  for  their  employees,  and  many  Montana  school 
districts  and  the  University  System  have  done  so.  However,  if  the  person  belongs  to  a 
457  plan,  any  amoimt  contributed  to  the  403(b)  plan  is  subject  to  the  457  tax-deferred 
contribution  limitations. 

An  individual  public  employee  may  establish  an  IRA.  However,  because  a  public 
employee  belongs  to  an  employer-sponsored  pension  plan,  contributions  to  the  IRA 
would  not  be  tax-deductible.  Therefore,  an  IRA  is  not  a  practical  retirement  savings 
vehicle  for  public  employees. 

Social  security  also  provides  most  of  Montana's  public  employees  with  a  certain  amount 
of  retirement  income." 

In  the  final  analysis,  to  achieve  the  recommended  80%  income  replacement  in  retirement 
Montana's  public  employees  rely  on  their  primary  employer-sponsored  retirement  plans 
and  may  participate  in  secondary  DC  plans  to  si^lement  their  retirement  savings. 

The  next  chapter  discusses  in  greater  detail  each  of  Montana's  primary  DB  retirement 
plans  and  the  University  System's  DC  retirement  plan  (the  ORP). 


See  Title  19,  Ch.  50,  MCA. 


Members  of  the  statewide  retirement  plans  for  the  Police,  Firefighters,  and  Hi^way  Patrol  Officers  are  not 
covered  by  Social  Security.  See  Chapter  3,  Table  3. 
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Chapters 
Overview  of  Montana's  Systems 

Montana  law  (Title  1 9  of  the  MCA)  provides  for  the  following  public  employee 
retirement  systems: 

•  Public  Employees'  Retirement  System  (PERS)  -  a  hybrid  DB/money  purchase 
(DC)  plan  covering  the  general  classified  positions  in  state  and  participating  local 
governments; 

•  Teachers'  Retirement  System  (TRS)  -  a  DB  plan  covering  teachers  and  certain 
administrative  staff  employed  by  the  state,  school  districts,  and  the  University 
System; 

•  Sheriffs'  Retirement  System  (SRS)  -  a  DB  plan  covering  sheriffs  and  sheriffs' 
deputies  employed  by  each  county  and  certain  investigators  employed  by  the 
Montana  Department  of  Justice; 

•  Municipal  Police  Officers'  Retirement  System  (MPORS)  -  a  DB  plan  covering 
police  officers  employed  by  participating  cities,  towns,  and  mimicipalities; 

•  Firefighters'  Unified  Retirement  System  (FURS)  -  a  DB  plan  covering  city 
firefighters  employed  by  participating  cities,  towns,  and  municipalities; 

•  Highway  Patrol  Officers'  Retirement  System  (HPORS)-  a  DB  plan  covering 
highway  patrol  officers  employed  by  the  state; 

•  Game  Wardens'  and  Peace  Officers'  Retirement  System  (GWPORS)  -  a  DB 

plan  originally  covering  only  Game  Wardens  employed  by  the  state  (i.e.,  the 
Game  Warden's  Retirement  System  or  GWRS).  This  system  will  be  expanded 
effective  July  1,  1999,  to  include  specified  state  law  enforcement  positions, 
including  campus  security  officers. 
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•  Judges'  Retirement  System  (JRS)-  a  DB  plan  covering  District  and  Supreme 
Court  Justices  and  one  Chief  Water  Judge  employed  by  the  Judicial  Branch; 

•  Volunteer  Firefighters'  Compensation  Act  (VFCA)  pension  trust  fund  -  a  DB 
plan  covering  the  volunteer  (imcompensated)  firefighters  of  qualifying  volunteer 
fire  companies  organized  in  unincorporated  areas;  and 

•  University  System's  Optional  Retirement  Program  (ORP)  -  a  401(a)  DC  plan 
covering  the  faculty  and  certain  administrative  staff  of  the  Montana  University 
System. 

A  summary  of  each  plan's  major  benefit  features,  funding,  and  membership  data  is 
provided  in  Tables  1  through  8  at  the  end  of  this  chapter. 

Montana's  public  employee  retirement  systems,  except  for  the  University  System's  ORP 
and  the  VFCA,  are  pay-related  cost-sharing  DB  plans  that  provide  benefits  based  on  the 
following  formula: 


X%(orl/x)    X   yrs  of  service  x  final  avg  salary  (or  final  avg  compensation) 


PERS  is  a  Hybrid  Plan 

The  PERS,  vMch  is  the  state's  largest  public  pension  plan,  is  not  a  pure  DB  plan;  it  is  a 
hybrid  plan.  The  PERS  provides  members  who  retire  with  the  greater  of  the  defined 
benefit  based  on  the  formula  shown  above,  or  the  benefit  provided  by  a  "money 
purchase  option".  The  following  is  the  money  purchase  DC  calculation: 


the  actuarial  equivalent  of  double  (100%  employer  match)  of  the  member's 
accumulated  contributions,  annitized  over  the  expected  life  of  the  member  with  an 
8%  interest  rate 
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Administration 

Public  Employees*  Retirement  Board:  As  previously  noted,  the  Public  Employees' 
Retirement  Board  administers  eight  of  the  10  statewide  retirement  plans:  PERS,  SRS, 
MPORS,  FURS,  HPORS,  GWRS,  JRS,  and  the  VFCA. 

The  Board  consists  of  six  members  appointed  by  the  Governor  as  specified  in  Section  2- 
15-1009,  Montana  Code  Annotated  (MCA).  The  Board  must  include  3  active  members 
of  a  public  employee  retirement  system,  a  retired  member  of  one  of  the  plans,  and  two 
members  selected  at  large.  Each  Board  member  serves  5  years.  Until  June  30,  1997,  the 
Department  of  Administration  hires  and  fixes  the  compensation  of  the  Administrator  and 
the  staff  necessary  to  support  the  Board.  Under  changes  made  by  the  1997  Legislature, 
th?  Board  will  assume  direct  control  of  staff  effective  July  1, 1997.* 

The  Board  members  are  fiduciaries  of  the  Board-administered  retirement  systems  and 
are  constitutionally  responsible  for  administering  the  systems  in  an  actuarially  soimd 
manner  and  for  conducting  actuarial  valuations  of  each  plan."  The  Board  contracts  for 
actuarial  services.  The  Board's  basic  responsibilities  and  powers  are  set  forth  in  Section 
19-2-403,  MCA. 

Teachers'  Retirement  Board:  The  Teachers'  Retirement  Board  administers  the  TRS. 
The  TRS  Board  also  consists  of  six  members  ^)pointed  by  the  Governor  and  must 
include  three  members  from  the  teaching  profession  (one  must  be  an  active  classroom 
teacher),  two  members  who  represent  the  public,  and  one  member  who  retired  from 
TRS."* 

The  TRS  Board  hires  its  own  staff,  including  an  Executive  Director.  The  TRS  Board 
members  are  fiduciaries  for  the  TRS.  Board  powers  and  responsibilities  are  set  forth  in 
Title  19,  Chapter  20,  Part  2. 


See  section  19-2-404,  MCA,  as  amended  by  the  1997  Legislature. 

"Art.  Vm,  Sec.  15,  Mont  Const 

"'Section  2-15-1010,  MCA,  as  amended.  The  1997  Legislature  removed  the  Superintendent  of  Public 
Instruction  as  an  ex  officio  member  and  also  required  that  one  of  the  TRS  membos  be  actively  teaching  in  the 
classroom. 
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Board  of  Regents:  The  Board  of  Regents  contracts  with  an  investment  company 
(currently  TIAA-CREF)  for  the  administration  of  the  University  System's  ORP.  The 
Board's  ORP-related  duties  and  responsibihties  are  defined  in  Section  19-21-103,  MCA. 
The  ORP  is  not  a  mandated  program.  Section  19-21-101,  MCA,  simply  authorizes  the 
Board  of  Regents  to  establish  an  ORP  for  certain  faculty  and  administrative  staff 
members. 

The  University  System  employs  members  of  TRS,  PERS,  the  ORP,  and,  effective  July  1, 
1997,  the  GWPORS. 

The  Legislature:  The  Legislature  remains  the  final  authority  for  determining  retirement 
policy  and  for  setting  contribution  rates  in  all  of  the  retirement  systems. 

1997  Legislative  Changes 

Legislation  passed  by  the  1997  Legislature  tended  to  equalize  benefits  within  and  among 
the  public  safety  retirement  systems.  Additionally,  the  Legislature  passed  HB  170,  a 
significant  piece  of  legislation  that  provided  retirees  of  the  eight  Public  Employees' 
Retirement  Board-administered  plans  with  a  1.5%  Guaranteed  Annual  Benefit 
Adjustment  (GAB A)  after  3  years  of  retirement.  The  bill  also  provided  full  funding 
(including  reduced  benefits  for  new  judges)  for  the  JRS,  which  had  been  seriously 
underfunded. 

Tables  1  through  7  on  the  following  pages  provide  an  abbreviated  "at-a-glance"  view  of 
eachof  Montana' sDB  retirement  plans.  Table  8  summarizes  the  VFC A  (a  defined 
benefit  plan  funded  only  with  state  contributions).  Table  9  summarizes  the  ORP.  The 
1997  legislative  changes  are  shown  by  strikes,  with  the  new  provisions  added  in  bold. 
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TABLE  6 

VOLUNTEER  FIREFIGHTERS'  COMPENSATION  ACT 

(As  of  July  1 ,  1 996) 


PENSION  PLAN  FEATURES 

VOLUNTEER  FIREFIGHTERS'  PENSION  FUND 

Minimum  service  and  age 
for  normal  (unreduced) 
retirement 

20  years  of  service  and  age  55                              1 

Vested 

After  1 0  years  of  service                                        1 

Basic  benefit  formula 

$100  per  month  for  20  years  of  service 
(prorated  for  1 0  years  through  1 9  years  of 
service) 

Disability 

If  injured  in  line  of  duty,  fund  pays  for 
necessary  and  reasonable  medical  expenses, 
not  to  exceed  $25,000  within  36  months  of 
injury                                                                            1 

Death  benefit 

Actual  funeral  expenses  (only  if  killed  in  the 
line  of  duty),  not  to  exceed  $1,500,  are  paid  to 
funeral  provider;  member's  entitlement,  not  to 
exceed  a  total  of  $4,000,  is  paid  to  surviving 
spouse  or  children  until  spouse  remarries  or 
children  reach  1 8  years  of  age 

Membership 

722  retirees;  2  survivors 

Contributions 

Funded  entirely  by  insurance  premium  taxes 
($862,010  in  FY  96) 
and  investment  income 
($894,584  in  FY  96) 

FY  1 996  monthly  benefit 

$  1 00  per  month  for  20  years  of  service, 
prorated  for  10-19  years  of  service. 
Average  FY  96  benefit  =  $85/month 

Total  benefits  paid  in  FY 
1996 

$737,099 

UNIVERSITY  SYSTEM  OPTIONAL  RETIREMENT  PLAN 
(Asof  July  1,  1996) 


PLAN  FEATURES 

UNIVERSITY  SYSTEM  OPTIONAL  RETIREMENT  PLAN 

Retirement  eligibility 

A  member  may  retire  at  any  age  when  service  is  terminated 
and  under  policy  guidelines  established  in  the  plan.  'Normal 
retirement'  is  defined  as  the  last  day  of  the  academic  year  in 
which  the  member  attains  age  65. 

Benefit 

An  account  the  provides  a  lump-sum  benefit  that  may  be 
reinvested  or  converted  to  different  types  of  annuities 
depending  on  plan  policy.  Amount  in  the  account  depends  on 
total  contributions  plus  investment  earnings. 

Disability  benefits 

None,  except  for  the  member's  annuity  income,  which  can 
begin  at  any  time. 

Death  and  survivor 
benefits 

The  full  current  value  in  a  member's  annuity  account  is  payable 
to  the  beneficiary  before  retirement.  The  benefit  can  be  paid  in 
a  single  sum,  as  an  annuity  income  to  the  beneficiary  for  life,  or 
as  an  annuity  income  for  a  fixed  period  of  years.   The  annuity 
may  also  be  deferred  as  federal  law  permits. 

Social  security  coverage 

Yes. 

Total  active  members 

1,115 

Total  payroll  covered 

$31,475,709 

Employer  contribution  as  a 
percentage  of  payroll 

4.596% 
(Board  of  Regents  authorized  to  change  to  6.00%  on  7/1  /97) 

Employee  contribution  as  a 
percentage  of  salary 

7.044% 
(Board  of  Regents  authorized  to  change  to  6.00%  on  7/1/97) 

University  System's 
contribution  to  TRS  for  U- 
system's  portion  of 
unfunded  liability 

O  C/IOQ^        O  OOQ/    nn   It^  tQ^                              O   Tin/    ««n   ^/l  lf\£\ 

Z.903'Ni     Z.o2%  on  7/1/37                     3.73%  on  7/1/00                       1 
3.12%  on  7/1/98                 4.04%  on  7/1/01 
3.42%  on  7/1/99 

Years  to  amortize 
University  System's 
portion  of  TRS  unfunded 
liability 

36  years 

Total  contributions 

lil   C/\00£.    tA    000/    nn   "f/1/n^                          1C   ^OQ/    An   ^l^lf\f\ 

14.903%  14.82%  on  ililai                   19.73%  OH  7/1/00 
15.12%  on  7/1/97               16.04%  on  7/1/01 
15.42%  on  7/1/97 

TABLE  8 

POSTRETIREMENT  ADJUSTMENTS  TO 
MONTANA'S  PUBLIC  RETIREMENT  SYSTEMS 


MFTHOn  niVFN 


HB  170:  Guaranteed  Annual 
Benefit  Adjustment  (GABA)  on 
Jan.  1  following  36  mos  from 
retirement  date 


1 )     Retirees  are  paid  an 
additional  monthly 
retirement  adjustment 
based  on  the  system's 
investment  earnings. 
Retirees  are  paid  a  portion 
of  the  investment 
earnings  above  8% 
realized  gain,  which  is  the 
average  yield  assumed  by 
the  actuary. 

(2)  Retirees  are  paid  a 
minimum  benefit  that  is 
equal  to  Vi  the  salary  of  a 
newly  confirmed  member. 
This  adjustment  is  funded 
by  annual  payments  from 
the  state's  insurance 
premium  tax  fund. 

(3)  Retirees  are  paid  a 
minimum  benefit  by 
changing  the  basic 
formula  to  reflect  the 
current  salary  of  a 
probationary  patrol 
officer.  Also,  pre-7/1/91 
retirees  receive  an  annual 
lump-sum  supplement 
funded  by  an  additional 
25-cent  vehicle 
registration  fee. 

(4)  Retiree  benefit 
allowances  are  increased 
based  on  the  current 
salary  paid  to  the  office 
from  which  the  member 
retired. 


SYSTFM|S)  rOVERFD 

AVFRARF  INCRFARF  PAIH 

1/1/9fi 

All  except  for: 

Effective  7/1/97: 

TRS 

members  retired  for  at  least 

VFCA 

36  mos.  will  begin  receiving 

ORP 

1 .5%  increase  on  Jan.  1 

following  retirement 

anniversary  date. 

PERS  repealed 

TRS 

Sheriffs'  repealed 

Game  Wardens'  repealed 


Municipal  Police  Officers' 
Firefighters'  Unified 

(only  pre-7/1  /97  members  who 
dojoot  elect  GABA) 


Highway  Patrol  Officers' 

(only  pre-7/1 /97  members  who 
dojQOt  elect  GABA) 


Judges' 

(only  pre-7/1 /97  members) 


$0/month  (0%) 
$0/month  (0%) 
$0/month  (0%) 
$0/month  (0%) 


Maximum  benefit  varies  by 
city  and  individual  retiree 
Average  increases  for  those 
eligible  and  receiving  the 
supplements  in  FY  95 
averaged: 

Police:  2.62%/yr 

Fire:      3.08% 

Minimum  benefit  varies  by 
individual  retiree;  avg.  benefit 
grew  at  rate  of  3.82%  per 
year  in  FY  96. 

Average  lump  sum 
supplemental  benefit  for  pre- 
7/1/91  retirees  in  FY   96  was 
$1,917. 


Received  an  average  increase 
of  2.4%/year  in  1 996 


Chapter  4 
Comparing  The  Plans 

The  following  is  a  discussion  of  DB  retirement  system  components  and  an 
assessment  of  each  of  Montana's  systems  in  context  with  national  trends  and 
compared  with  Montana's  other  public  retirement  systems.  Also,  several  points 
are  noted  about  the  information  provided  in  Tables  1  through  8  included  in 
Chapters. 

Benefit  Formula  Multipliers 

As  previously  mentioned,  for  Montana's  DB  plans,  the  basic  pension  benefit 
formula  used  to  calculate  a  member's  benefit  is  expressed  as: 

"X"%  (or  l/X)  X  final  avg.  salary  x  years  of  service 

The  percentage  (or  fraction)  used  in  the  benefit  formula  is  sometimes  referred  to 
as  the  "escalator"  or  "mulitplyer".  The  multiplier  used  is  different  in  each  plan. 
(See  Table  1  in  Ch^ter  3). 

PERS  benefit  multiplier:  Most  general  employee  public  DB  plans  nationwide 
have  a  formula  multiplier  of  1.9%  to  2.1%.  The  next  most  frequent  range  of 
multipliers  is  1.5%  to  1.7%.*  Thus,  Montana's  PERS  benefit  formula  multiplier 
(1.786%)  is  slightly  lower  than  the  most  frequent  range  of  multipliers,  but  slightly 
above  the  second  most  frequent  range. 

TRS  benefit  formula:  Data  collected  by  the  National  Education  Association 
(NEA)  shows  that  the  most  frequent  multiplier  among  the  100  large  pension  plans 
that  the  NEA  surveyed  was  2.0%  or  higher.  The  next  most  frequent  range  of 
multipliers  was  1 .5%  to  1 .74%. 


Wisconsin  Retirement  Research  Committee,  1996  Comparative  Study  ofSkgor  Public  Employee  Retirement 
System,  by  Blair  Testin,  £)ecember  19%. 
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Montana's  TRS  benefit  fonnula  (1.667%)  is  lower  than  the  most  fi-equent  range, 
but  in  the  middle  of  the  second  most  fi'equent  range  of  multipliers.* 

Public  safety  benefits  higher:  Retirement  benefits  for  public  safety  personnel  are 
generally  higher  in  most  states  than  for  general  employees,  as  shown  by  a  1991 
NCSL  survey.  The  NCSL  report  offers  several  potential  reasons  for  the  higher 
benefits:  (1)  the  benefits  provide  compensation  for  the  higher  risk  in  public  safety 
professions;  (2)  public  safety  professionals  tend  to  have  shorter  lives  and  are 
entitled  to  the  actuarially  determined  higher  benefit;  and  (3)  public  safety 
positions  are  often  not  covered  by  social  security."  In  Montana,  positions 
covered  by  MPORS,  FURS,  or  HPORS  are  not  covered  by  social  security.  The 
1997  Legislature  equalized  the  multipliers  among  the  police  officers', 
firefighters',  sheriffs',  and  highway  patrol  officers'  plans  by  raising  the  sheriffs' 
and  firefighters'  multipliers  to  2.5%.  The  GWRS  multiplier,  however,  remains 
2%.  (See  Table  1  in  Chapter  3) 

Final  Average  Salary 

The  vast  majority  of  public  pension  plans  nationwide  determine  final  average 
salary  (FAS)  based  on  the  average  of  the  highest  salary  over  3  consecutive  years 
of  salary.  Montana's  plans  are  generally  consistent  with  this  practice.    The  1997 
Legislature  made  use  of  FAS  more  consistent  across  Montana's  systems.  In  two 
systems  (FURS  and  MPORS),  final  average  compensation  (FAC)  is  used.  By 
definition,  FAC  is  not  the  average  of  a  member's  highest  3  years  of  salary,  but  the 
average  of  the  member's  last  three  years  of  salary.  For  members  of  FURS  and 
MPORS,  it  usually  works  out  that  a  member's  final  three  years  of  salary  are  the 
member's  highest  three  years  of  salary.  So,  there  is  little  practical  difference. 


National  Education  Association,  Characteristics  of  100  Large  Public  Pension  Plans  With  Special  Emphasis  on 
Plans  Covering  Education  Employees,  Research  Division,  August  19%,  pp.  3 1-38. 

Susan  Ross,  "Comparative  Retirement  Benefits  for  General  State  Employees  and  Public  Safety  Personnel," 
State  Legislative  Report,  Vol  IS,  No.  S,  July  1991,  National  Conference  for  State  Legislatures. 
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The  NCSL  Public  Pension  Working  Group  cautions  that  legislatures  should  be 
wary  of  salary  "spiking"  >^ere,  in  order  to  enhance  a  retirement  benefit,  an 
employee's  salary  is  inflated  just  prior  to  the  employee's  retirement.  In  fact,  to 
account  for  additional  costs  associated  with  salary  "spiking",  actuaries  for 
Montana's  TRS  add  a  "load  factor"  when  making  salary  assumptions  for 
employees  of  the  University  System.  This  is  because  of  the  University  System's 
history  of  providing  their  employees  with  higher  final  salaries  for  retirement 
purposes.' 

Years  of  Service  and  Retirement  Age 

The  years  of  service  and  age  requirements  for  normal  retirement  eligibility  affect 
how  many  years  contributions  can  be  made  into  the  plan  and  how  long  the 
benefits  will  be  paid  after  retirement.  Historically,  the  purpose  of  a  retirement 
plan  was  to  provide  financial  security  after  the  employee's  working  career  was 
over,  i.e.,  \\dien  the  employee  could  no  longer  work.  Thus,  typical  retirement  age 
was  about  65  years  and  the  employee  worked  for  about  40  years.  It  was 
reasonable  to  fund  any  unfunded  liabilities  over  the  working  career  of  an 
employee,  i.e.,  40  years.  As  the  concept  that  one  should  retire  while  still  able  to 
"enjoy"  retirement  emerged,  the  typical  retirement  age  fell  to  60  years  of  age  or 
less.  Working  careers  were  reduced  fi-om  40  years  to  30  years. 

According  to  a  1996  comparative  study  by  the  Wisconsin  Retirement  Research 
Committee,  the  public  sector  norm  for  retirement  eligibility  without  a  reduced 
benefit  ranges  fi-om  a  high  of  age  65  to  a  low  of  age  50,  with  various 
combinations  of  years  of  service  and  age  requirements.  A  trend  toward  reducing 
the  retirement  age  eligibility  criteria  has  slowed  and  seems  to  be  stabilizing  at  age 
60.'* 


Montana  Teachers  Retirement  System.  See  also  May  28, 1997,  letter  to  TRS  from  Milllman  &  Robertson,  Inc., 
Actuaries  &  Consultants. 

Wisconsin  Retirement  Research  Committee,  A  Comparative  Study,  1 996,  pp.  S-6. 
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Many  public  defined  benefit  plans  are  adopting  "X  years  and  out"  provisions, 
which  allow  members  to  receive  full  benefits  at  any  age  if  the  member  has  served 
a  certain  number  of  years.  In  Montana,  three  of  the  five  public  safety  retirement 
plans  provide  for  normal  retirement  after  20  years  regardless  of  age  (SRS, 
MPORS,  and  FURS).  In  HPORS  and  GWPORS,  a  member  must  also  reach  age 
50.  (See  Table  1  in  Chapter  3.) 

In  public  safety  professions,  there  is  an  occupational  incentive  to  leave  the 
profession  when  age  and  "bum  out"  begin  to  affect  job  performance.  Thus,  the 
typical  working  career  of  most  public  safety  officers  is  about  20  years. 

For  general  public  employees,  the  vast  majority  of  public  pension  plans  surveyed 
by  the  Wisconsin  committee  require  a  member  to  work  at  least  30  years  to  retire 
at  any  age  or  to  be  at  least  55  years  old  in  order  to  be  eligible  for  a  normal  service 
retirement.* 

One  policy  consideration  is  that  reducing  the  years  of  service  and  age  required  for 
retirement  eligibility  in  a  DB  plan  results  in  less  time  to  contribute  to  a  retirement 
plan,  less  time  to  responsibly  amortize  a  debt  (which  is  based  on  the  length  of 
working  careers),  and  a  longer  time  to  pay  out  the  benefit.  The  result  is  more 
cost.  Significant  additional  cost  was  incurred  in  TRS  when  the  1983  Legislature 
reduced  normal  retirement  fi-om  30  years  to  25  years  of  service. 

Vesting 

A  member  becomes  "vested"  (i.e.,  eligible  to  receive  retirement  benefits)  >^en 
the  member  has  contributed  to  the  system  for  a  certain  nimiber  of  years. 
According  to  the  Wisconsin  survey,  there  is  a  slow  trend  toward  reducing  the 
number  of  years  of  service  required  for  vesting.  A  majority  (55%)  of  public 
employee  DB  systems  require  five  or  less  years  of  service  to  vest,  which  is 
consistent  with  federal  vesting  requirements  that  apply  to  private-sector  pension 


Wisconsin  Retirement  Research  Committee,  A  Comparative  Study,  19%,  pp.  5-6. 
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plans.  Nevertheless,  the  1996  Wisconsin  study  points  out  that  public  pension 
plans  remain  more  conservative  than  the  private  sector  plans;  nearly  40%  of  the 
public  plans  surveyed  still  require  10  years  or  more  of  service  for  a  member  to 
vest 

The  1997  Legislature  established  5-year  vesting  in  all  of  Montana's  public 
retirement  plans.  This  change  was  not  anticipated  to  significantly  affect  actuarial 
funding  within  the  affected  plans.  (See  Table  1  in  Chapter  3.) 

Early  Retirement 

Early  retirement  provisions  allow  members  to  draw  a  monthly  retirement  benefit 
earUer  than  otherwise  required  imder  normal  eligibility  requirements.  Usually, 
the  benefit  provided  is  reduced  according  to  actuarial  calculations  from  what  the 
benefit  would  have  been  had  the  member  reached  retirement  age  or  completed  the 
requisite  years  of  service.  The  Wisconsin  study  shows  that  90%  of  surveyed 
general  public  plans  allow  early  retirement.  The  most  comanonly  used  eligibility 
requirement  for  early  retirement  is  age  55.    A  close  relationship  exists  between 
early  retirement  eligibility  and  vesting.  Vesting  requirements  establish  the 
minimum  number  of  years  of  service  required  before  a  member  is  eligible  for  a 
retirement  benefit,  which  normally  commences  ^\dlen  the  member  has  reached  the 
normal  or  early  retirement  age.  (See  Table  1  in  Chapter  3.) 

In  Montana's  PERS,  TRS,  and  SRS,  volimtary  early  retirement  with  an 
actuarially  reduced  benefit  is  allowed  at  age  50.  In  the  HPORS,  early  retirement 
is  allowed  at  any  age,  but  the  benefit  amoimt  is  significantly  reduced  if  paid  prior 
to  age  50. 

Early  Retirement  Incentive  Programs 

Recently,  many  governmental  units,  seeking  cost  savings  and  a  reduction  in  the 
work  force,  have  offered  early  retirement  incentives  that  pay  an  enhanced 
retirement  benefit  if  a  public  employee  retires  early  within  a  certain  time  fiame  or 
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window  of  eligibility.  Theoretically,  money  is  saved  by  reducing  government 
payrolls,  i.e.,  senior,  higher-paid  employees  will  retire  and  their  positions  will 
either  remain  vacant  or  be  eventually  filled  by  new  employees  who  are  paid  lesser 
salaries.  However,  there  are  "hidden"  costs  for  training  and  lost  productivity. 

The  1993  Montana  Legislature  enacted  an  early  retirement  incentive  in  which 
participating  employers  purchased  up  to  3  years  of  additional  service  credit  for 
state  and  local  employees  wlio  were  ab-eady  eligible  for  early  retirement  or 
normal  service.  The  1995  Legislature  renewed  the  early  retirement  incentive  by 
providing  another  window  of  eligibility  for  certain  members  of  the  Office  of 
Public  Instruction. 

According  to  a  September  1995,  Department  of  Administration  report  evaluating 
the  results  of  the  1993  incentive,  of  the  2,206  employees  eligible  for  the 
incentive,  645  took  advantage  of  it,  vMch  was  398  more  employees  than  were 
expected  to  retire  anyway.  The  report  shows  FY  94  costs  of  about  $15.7  million 
and  an  FY  95  savings  of  about  $12.5  million.  The  report  cautions  the  legislature 
against  using  the  retirement  system  to  provide  termination  incentives  designed  to 
save  money. 

Postretirement  Benefit  Increases 

The  1997  Legislature  enacted  a  1.5%  GABA  for  retirees  in  all  systems  except  for 
the  TRS,  VFCA,  and  ORP.*  Postretirement  provisions  were  simmiarized  in  Table 
8  in  Chapter  3.  Under  TRS,  retirees  receive  an  annual  postretirement  increase 
that  is  calculated  as  an  annuity  paid  from  realized  investment  returns  over  the 
assumed  8%.  (See  Chapter  5  for  a  discussion  of  investments  and  returns.) 


As  a  money  purchase,  DC  plan,  the  ORP  cannot  provide  for  a  postretirement  benefit  increase. 
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For  retirees  in  the  covered  systems,  the  GABA  will  provide  for  a  prefiinded, 
automatic  postretirement  increase  of  1.5%  annually.  This  moves  Montana  away 
from  the  significant  cost  of  ad  hoc  adjustments.  Nevertheless,  wlien  retirees  feel 
that  the  1.5%  adjustment  is  not  adequate,  they  will  likely  approach  future 
legislatures  with  proposals  to  increase  the  percentage  of  the  annual  adjustment. 

Summary 

This  ch^ter  has  discussed  some  of  the  major  components  of  each  of  Montana's 
eight  DB  cost-sharing  plans  and  compared  the  plans  with  national  survey  data 
about  other  public  plans. 

One  consistent  theme  raised  during  legislative  sessions  is  whether  Montana's 
public  safety  plans  should  be  consolidated.  Although  consoUdation  was  once 
studied  in  the  1970's  and  foimd  to  be  unfeasible  because  of  sharp  differences  and 
cost,  incremental  changes  have  tended  to  equalize  the  benefits  among  these  public 
safety  plans.  Therefore,  consolidation  may  be  an  issue  for  fiuther  consideration. 
The  CPERS  has  the  statutory  obUgation  to  review  each  plan's  benefit  structure 
and  assess  the  equity  and  adequacy  of  the  benefits  provided. 
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Chapters 
AssESsmG  Fiscal  Health 

This  chapter  discusses  the  fiscal  healtii  of  Montana's  public  retirement  systems. 
Many  factors  are  involved  in  assessing  plan  funding;  much  more  than  are 
involved  by  simply  comparing  assets  with  liabilities,  though  that  is  the  basic 
concern. 

Assessing  the  fiscal  health  of  a  DB  plan  involves  understanding  that  assets 
include  both  current  and  projected  contributions  plus  investment  earnings  and  that 
liabilities  include  past,  present,  and  projected  liabilities  and  expenses.  In  a  DB 
plan,  fiscal  analysis  requires  actuarial  valuations  by  certified  actuaries. 

Actuarial  valuations  are  not  required  to  determine  the  fiscal  status  of  DC  plans, 
such  as  the  University  System  ORP,  because  DC  plans  do  not  have  unfunded 
liabilities  or  rely  on  projections  to  estimate  costs.  The  benefit  paid  imder  the 
ORP  is  equivalent  to  the  members'  accumulated  contributions  and  realized 
investment  return.  What  is  at  issue  is  the  quality  of  investment  options,  the 
sufficiency  of  contributions,  individual  choices,  and  market  performance. 

Actuarial  Valuations 

As  earlier  summarized,  an  actuarial  valuation  is  a  mathematical  investigation  to 
determine  the  financial  condition  of  a  DB  retirement  system  at  a  particular  point 
in  time  and  to  project  the  system's  future  funding  needs.  There  are  several 
accepted  actuarial  methods,  including  the  following:  entry  age  normal,  unit  credit, 
aggregate  cost,  attained  age,  and  projected  benefit.  A  1996  Wisconsin  survey  of 
85  statewide  public  retirement  plans  covering  general  classified  employees  and 
teachers  shows  that  76%  of  the  plans  used  the  entry  age  normal  method.*  This  is 
the  method  used  by  actuaries  for  Montana's  DB  plans.  The  goal  is  to  provide 
level  normal  cost  projections  over  the  long-term. 


Wisconsin  Retirement  Research  Committee,  1996  Comparative  Study,  p.  21. 
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Entry  age  nOTmal  is  an  actuarial  cost  method  >\4iereby  a  level  cost  for  each 
employee  is  established.  The  cost  is  considered  to  accrue  annually  from 
employment  to  termination.  Thus,  using  actuarial  assumptions,  the  normal  cost 
of  benefits  as  they  accrue  can  be  projected  to  ensure  that  each  employee's  defined 
benefit  can  be  paid  when  the  benefit  is  due.* 

To  help  determine  what  contribution  amount  is  sufficient  to  fimd  total  costs, 
actuaries  must  make  assumptions  about  rates  of  employment  termination, 
retirement,  mortality,  disability,  withdrawals,  salary  increases,  investment  returns, 
future  market  gains  and  losses,  and  administrative  expenses.  These  assumptions 
and  the  mathematics  used  by  actuaries  are  the  backdrop  behind  the  term 
"actuarial". 

Each  actuarial  valuation  determines  the  following  fiscal  information: 

(1)  Current  assets  (or  "actuarial"  value  of  assets):  the  adjusted  market  value  of 
the  system's  assets  (i.e.  holdings)  with  the  actual  realized  investment  gains  and 
losses  smoothed  over  a  3-  or  4-year  period." 

(2)  Normal  cost  contribution  rate:  thepercentageof  each  member's  salary  that  is 
required  to  fund  benefits  as  they  are  being  earned  (i.e.  current  benefits)  by  active 
members  (i.e.,  working  employees). 

(3)  Future  liabilities:  the  present  value  of  current  benefits  as  they  will  accrue  in 
the  future  for  current  members. 

(4)  Total  liabilities:  thepresent  value  of  all  past  and  future  liabilities  for  all 
current  active  and  retired  members. 


Bleakney,  Retirement  Systems  for  Public  Employees,  pp.  86-87. 

This  method  is  used  by  actuaries  for  Montana's  public  retirement  systems.  Other  systems  may  use  a  difTerent 
method. 
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(5)  Unfunded  liabilities:  the  portion  of  total  liabilities  that  cannot  be  funded  by 
current  assets  or  anticipated  future  contributions  and  investment  earnings  (total 
liabilities  mimisfiiture  liabilities  minus  current  assets  =  unfunded  liabilities). 

(6)  Amof^ation  period  of  unfidnded  liabilities:  theperiodof  time  it  will  take  to 
pay  off  current  unfunded  liabilities  given  available  contributions. 

(7)  Actuarial  soundness:  a  system  is  actuarially  soimd  wiien  contributions  are 
sufficient  to  pay  for  the  normal  costs  of  benefits  as  they  accrue  and  to  make 
payments  on  the  imfunded  liability. 

An  actuarial  valuation  of  each  statewide  public  employee  retirement  system  is 
conducted  every  2  years  through  Jime  30  of  the  valuation  cycle.  The  Public 
Employees'  and  Teachers'  Retirement  Boards  contract  with  actuarial  firms  to 
provide  actuarial  valuations. 

Actuarial  soundness:  Montana's  Constitution  (Art.  VIII,  Sec.  IS)  requires  that 
the  pension  funds  be  managed  on  an  actuarially  sound  basis,  yet  the  constitutional 
language  provides  no  definition  of  "actuarially  sound". 

To  help  define  actuarial  soundness,  the  1997  Legislature  established  in  statute 
(through  an  amendment  to  HB  170)  that  each  system  administered  under  the 
Public  Employees'  Retirement  Board  must  be  funded  on  an  "actuarially  soimd 
basis"  and  defined  "actuarially  sound  basis"  as  meaning  that  system  funding  is 
sufficient  to  amortize  unfimded  liabilities  in  30  years  or  less. 

Actuarial  gains  and  losses:  Because  an  actuary's  assumptions  are  crucial  to  the 
valuation  and  funding  of  DB  plans,  "experience  studies"  are  conducted  every  8  to 
10  years.  An  experience  study  examines  the  actual  history  and  experience  of  the 
system.  Future  assumptions  can  then  be  adjusted,  if  necessary,  to  keep 
assumptions  consistent  with  the  actual  experience  of  the  plan.  Outside  actuaries 
may  also  periodically  audit  the  valuations. 
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Differences  between  assumed  and  actual  experience  results  in  actuarial  gains  and 
losses.  In  each  of  Montana's  public  retirement  systems,  gains  or  losses  in  FY  96 
were  within  acceptable  parameters.  Again,  more  information  on  these  gains  or 
losses  is  available  from  each  system's  administrative  board. 

Indicators  of  Financial  Strength 

Each  of  Montana's  retirement  systems  has  been  certified  by  an  actuary  as  sound.* 
But,  aside  from  this  general  certification,  one  way  to  examine  fiscal  health  is  to 
look  at  a  system's  accrued  liabilities  in  terms  of:  (1)  the  percentage  of  each 
system's  accrued  actuarial  liabilities  (AAL)  that  are  frmded  by  the  actuarial  value 
of  assets  (the  higher  the  percentage  the  stronger  the  system's  funding);  and  (2)  the 
system's  unfunded  AAL  (UAAL)  as  a  percentage  of  the  system's  total  covered 
payroll  (the  lower  this  percentage  the  sfronger  the  system's  funding)."  The 
UAAL  as  a  percentage  of  total  payroll  is  not  related  to  the  percentage  of  payroll 
required  to  amortize  unfunded  liabilities.  Historical  data  further  detailed  in 
system  financial  reports  shows  system  trends  and  whether  the  system  is  getting 
weaker  or  stronger.  In  recent  years,  Montana's  systems  have,  overall,  been 
getting  stronger.*** 

Figure  3  shows  the  funding  status  of  each  retirement  system  as  of  Jime  30,  1996. 


The  JRS  was  not  considered  sound  until  the  1997  Legislature,  as  part  of  HB  170  (GAB A),  fixed  the  chronic 
underfiinding  of  the  plan  and  paid  off  mounting  JRS  unfunded  liabilities. 

Until  1995,  the  Governmental  Accounting  Standards  Board  (GASB)  required  public  pension  plans  report  the 
"pension  benefit  obligation",  which  is  a  measure  of  the  present  value  of  pension  benefits,  adjusted  for  inflation 
(i.e.,  projected  salary  increases)  but  estimated  on  service  earned  only  to  date.  The  new  GASB  statement  now 
requires  reporting  based  on  actuarial  accrued  liabilities. 

According  to  the  Public  Employees'  Retirement  Board's  FY  1996  fiscal  report,  expressing  Ae  UAAL  as  a 
percentage  of  a  system's  total  covered  payroll  shows  how  the  total  dollar  amount  of  the  UAAL  compares  the 
total  payroll  of  the  system's  active  contributing  members.  This  comparison  over  time  helps  show  the  effects  of 
inflation. 
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nGURE3 
ACTUARIAL  ACCRUED  LIABIIJTIES  BY  SYSTEM 


System 


Percentage  of  the  system's  AAL  UAAL  amount  as 

funded  by  present  value  of  system        percentage  of  covered 
assets  payroD 


PERS 

89.24% 

32.29% 

TRS 

71.0% 

112.3% 

SRS 

130.13% 

0.0% 

MPORS 

66.31% 

224.90% 

FURS 

51.67% 

459.75% 

HPORS 

69.90% 

326.57% 

GWRS 

104.82% 

0.0% 

JRS' 

89.98% 

95.61% 

VFCA 

51.67% 

not  applicable 

Source:  Compiled  from  the  finaDcUl  reports  of  each  system  as  of  June  30,  19%,  fiom  the  Public  Employees'  Retirement  Board 
and  the  Teachers'  Retirement  Board. 

1  -  The  percentages  shown  for  JRS  do  not  reflect  the  underfimding  of  JRS  before  it  was  addressed  in  HB  170  during  the  1997 
Legislative  Session. 


A  recent  article  comparing  retirement-plan  funding  nationwide  (based  the  pension 
benefit  obligation  ratio)  showed  that: 

•  19  states  reported  current  actuarial  assets  amounting  to  1 00%  or  more  of  the 
plan's  projected  benefit  obligations;. 

•  1 6  other  states  had  retirement  plans  funded  at  a  level  of  between  80%  to  99% 
of  plan  assets; 

•  9  states  had  retirement  plans  funded  at  between  60%  and  79%  levels;  and 

•  5  states  had  retirement  plans  funded  at  levels  of  less  than  60%.* 


Penelope  Lemov,  "Michigan's  Big  Pension  Gamble, "  Governing.  May  1997.  Article  cites  Wilshire  Associates, 
Inc.  as  source  on  retirement-plan  funding  levels. 
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Investment  Assumptions  and  Performance 

Investment  return  is  the  largest  revenue  source  for  Montana's  public  pension 
funds.  Each  retirement  plan's  trust  fund  is  managed  separately  and  invested  by 
the  Montana  Board  of  Investments.  Assessing  funding  in  a  DB  retirement  system 
assumptions  about  market  performance  compared  to  realized  gains  and  realized 
gains  compared  to  inflation,  and  all  of  this  in  the  context  of  having  the  cash  on 
hand  to  pay  defined  monthly  benefits  when  due  regardless  of  market  swings. 

Investment  return  assumption:  Actuaries  for  both  the  Public  Employees' 
Retirement  Board  and  TRS  have  historically  assumed  an  8%  average  investment 
return.  Actuaries  for  Montana's  DB  plans  smooth  market  gains  and  losses  over 
four  years  to  keep  capitol  gains  and  losses  in  each  year  from  showing  wide 
swings  in  investment  yield  and  so  that  actuarial  projections  can  remain  stable. 

The  1996  Wisconsin  comparative  study  showed  that  of  the  85  public  plans 
surveyed,  61  plans  assume  earnings  of  between  7%  and  8%;  22  plans  assume  an 
8%  return  or  more.* 

Investment  performance:  System  financial  reports  and  reports  by  the  Board  of 
Investments  tend  to  highlight  the  growth  in  the  value  of  investment  holdings  (i.e., 
the  market  value  of  assets),  but  do  not  tend  to  highlight  the  realized  rate  of  return 
in  each  year.  Nevertheless,  a  line  graph  presented  in  the  FY  1996  annual  report 
of  the  Board  of  Investments  shows  that  for  PERS,  the  realized  rate  of  return  was 
about  6%  in  1972,  climbed  to  a  peak  of  about  12%  in  1984,  and  has  been  falling 
every  year  since  that  time.  In  FY  1996,  realized  return  was  slightly  less  than  8%, 
while  the  realized  rate  of  return  over  the  last  five  years  has  averaged  8.16%  per 
year. 

Investment  allocation:  Total  investment  performance  depends  on  asset  allocation. 
The  Board  of  Investments  has  slowly  been  shifting  the  allocation  of  pension  fund 


Wisconsin  Retirement  Research  Committee,  1996  Comparative  Study,  p.  21. 
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investments  from  more  assets  in  fixed-retum  investments,  toward  more  assets  in 
equities,  which  have  a  greater  return  potential  (as  well  as  a  higher  risk).'  In  FY 
1996,  according  to  the  Public  Employees'  Retirement  Board  1996  annual 
financial  report,  asset  allocation  for  PERS  investments  was  57%  in  fixed-income 
investments  and  43%  in  equity  investments,  vMle  allocation  in  each  of  the 
Board-administered  smaller  systems  was  61%  in  fixed-retum  investments  and 
39%  in  equities."   The  TRS  pension  fimd  investments  tend  to  track  with  and  be 
managed  in  a  similar  manner  as  the  PERS  funds. 

Tnvestment  categories:  Montana's  pension  fimd  investments  encompass  four 
major  types  of  asset  classes: 

•  Short  Term  Investment  Pool; 

•  Equities  (including  the  Montana  Common  Stock  Pool,  Domestic  Common 
Stock,  International  Common  Stock,  the  MT  Convertible  Bond  Pool,  and 
Alternative  Equities); 

•  Fixed-income  investments  (including  the  Retirement  Fimds  Bond  Pool  or 
RFBP);  and 

•  Miscellaneous  investments  (including  Montana  mortgages  and  equity  real 
estate). 

Details  on  investment  holdings  and  earnings  are  available  in  retirement  board 
aimual  fiscal  reports  and  the  Board  of  Investments'  annual  report.  For  PERS,  the 
Board  reports  a  composite  investment  return  of  12.60%  compared  to  a  composite 
investment  return  of  13.47%  for  selected  market  indices."*  Again,  these 


Montana  Board  of  Investments,  Fuco/ year /996y4nm<a//{^porr,  Montana  E)epattnient  of  Commerce,  1996,  p. 
31. 

Public  Employees'  Retirement  Board,  Comprehensive  Annual  Financial  RqMrtJbr  Fiscal  Year  Ended  June  30, 
1996,  Public  Employees'  Retirement  Division,  Montana  Department  of  Administration,  1996. 

'"ibid.  p.  Ad. 

35 


percentages  are  not  the  "realized"  rate  of  return,  but  do  reflect  how  the  value  of 
investment  holdings  has  grown  compared  to  market  indices. 

So  What? 

After  looking  through  the  investment  data  and  fiscal  data  on  contributions  and 
expenses,  the  question  is  vAiat  does  this  all  mean? 

A  few  key  concepts  may  help:  (1)  realized  gain  is  the  actual  gain,  not  the  market 
gain  so  market  value  is  not  as  important  as  the  long-term  gains,  (2)  the  value  of  a 
plan's  assets  should  cover  both  normal  costs  as  benefit  accrue  as  well  as  pay  off 
any  past  service  liabilities  that  were  not  previously  funded  as  the  benefits  were 
being  earned,  and  (3)  realized  investment  return  on  any  given  day  is  not  as 
integral  to  plan  funding  as  the  spread  between  investment  earning  and  salary 
inflation  assimiptions  as  the  as  those  assiunptions  compare  to  actual  experience. 
Each  of  these  concepts  is  discussed  in  greater  detail  below. 

Realized  gains  versus  market  gain:  When  assessing  investments  and  investment 
return,  a  key  concept  to  keep  in  mind  is  that  "realized  return"  is  not  the  same  as 
the  market  value  of  investment  holdings  or  a  market  gain.  Realized  return  is  the 
net  gain  (or  loss)  to  system  assets  w^en  an  investment  holding  is  sold.  The 
amount  realized  depends  on  what  the  system  paid  to  acquire  the  holding  (the 
"book  value"  of  the  holding)  and  >\d[iat  the  holding  sold  for  at  the  market.  To 
keep  market  swings  from  upsetting  long-term  projections  about  investment  yield, 
actuaries  value  market  returns  by  smoothing  realized  gains  over  several  years  (4 
years  for  PERS). 

Covering  both  the  unfiinded  and  fimded  liabilities:  A  DB  plan's  total  liabilities 
consist  of  both  funded  and  imfunded  liabilities.  The  "unfunded"  portion  of  a 
system's  liabilities  is  the  portion  of  the  total  liabilities  that  cannot  be  covered  by 
the  actuarial  value  of  assets  on  the  day  of  the  valuation.  To  make  up  the 
difference,  asset  growth  (contributions  and  the  projected  investment  return  on 
those  contributions)  must  be  sufficient  to  pay  for  both  the  normal  cost  of  benefits 
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as  they  are  being  earned  and  the  cost  of  the  benefits  that  were  not  funded  as  they 
were  being  earned.  A  healthy  DB  plan  as  sufficient  contributions  so  that  normal 
costs  are  covered  and  there  are  enough  contributions  left  over  to  make  payments 
on  past  unfunded  liabilities.  v 

For  example,  as  shown  for  PERS  in  Table  4  of  Ch^ter  3),  13.4%  of  salaries  is 
being  contributed  to  fund  PERS.  The  normal  cost  of  covering  benefits  as  they  are 
being  accrued  is  10.4%.  This  leaves  3.1%  of  salaries  that  can  be  used  to  pay  for 
system's  unfunded  liabilities.  Given  this  3.1%,  and  given  the  actuarial 
assumptions  being  used,  the  unfunded  liabilities  will  be  paid  off  in  10.94  years. 
Therefore,  as  long  as  the  plan  is  funded  so  that  normal  cost  and  past  Uabilities  are 
being  covered  by  contributions  and  projected  growth,  then  the  system  is  being 
"prefimded"  and  the  benefits  can  be  fully  paid  >\iien  they  come  due. 

Social  security  is  often  bemoaned  as  the  prime  example  of  a  system  that  is  not 
prefunded  so  that  benefits  can  be  paid  \\iien  due.  Because  of  various  policy 
decisions  that  depleted  principal  (and  therefore  exponentially  reduced  investment 
earnings)  and  that  added  new  benefits  that  were  not  prefunded,  the  social  security 
system  will  reach  a  point  in  time  when  the  benefits  caimot  be  paid  v^^en  they 
come  due. 

Economic  spread:  Another  important  concept  is  that  investment  performance  and 
the  value  of  assets  must  be  considered  in  context  with  the  system's  inherent 
economic  assumption  about  the  spread  between  investment  return  and  salary 
inflation.  This  "economic  spread",  wiiich  is  the  difference  between  the  smoothed 
investment  return  assumption  and  the  salary  inflation  assumption,  becomes  a  key 
factor  in  assessing  a  retirement  system's  actual  growth. 

For  example,  the  assumed  compounded  growth  rate  of  salaries  in  1996  for  PERS 
was  6.25%  per  annum,  while  the  smoothed  investment  return  assumption  was 
8%.*  Thus,  the  economic  spread  between  assumptions  is  1.75%.  If  the  plan's 


Montana  Public  Employees'  Retirement  Board,  1996  Comprehensive  Amtual  Financial  Report,  pp.  50-51. 
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actual  experience  exceeds  this  assumed  spread,  the  system  will  have  actuarial 
gains.  If  actual  experience  results  in  a  smoothed  investment  return  and  actual 
salary  inflation  that  is  below  1.75%,  the  system  will  experience  actuarial  losses. 
However,  actuarial  gains  and  losses  do  not  affect  actual  plan  assets,  but  affect 
only  the  projected  schedule  for  amortizing  unfunded  liabilities.  This  is  why  the 
amortization  schedule  may  be  referred  to  as  a  "shock  absorber".  Montana's 
PERS  has  historically  amortized  unfunded  liabilities  faster  than  the  projected 
amortization  schedule  because  of  the  system's  actuarial  gains  when  assumptions 
have  been  more  conservative  than  experience. 

The  Wisconsin  survey  shows  that  in  1996,  the  average  spread  between  the 
investment  earning  assumption  and  the  wage  inflation  assumption  was  3.17%, 
compared  to  the  average  spread  in  1992  of  2.85%.*  Thus,  Montana's  1.75% 
spread  between  assumptions  is  relatively  more  conservative  than  most  of  the 
surveyed  plans. 

The  retirement  boards,  supported  by  experts  (actuaries  and  investment  managers), 
are  responsible  for  ensuring  the  retirement  plans  remain  healthy.  Based  on  the 
above  discussion,  the  investment  return  assumption  being  used  may  seem 
conservative  given  recent  market  performance,  but  is  within  the  norm  of  a  survey 
of  other  similar  plans.  Contributions  to  each  of  Montana's  DB  plans  are 
sufficient  to  cover  both  normal  costs  and  pay  off  unfunded  liabilities  in  less  than 
30  years  (i.e.,  the  systems  are  actuarially  sound).  Finally,  the  economic  spread  in 
PERS  is  conservative  compared  to  other  similar  plans  and  becaiise  actual 
experience  results  in  actuarial  gains  more  often  than  losses,  PERS  unfunded 
liabilities  are  often  paid  off  sooner  than  the  projected  amortization  schedule. 


Wisconsin  Retirement  Research  Committee,  1996  Comparative  Study,. pp.  21-22. 
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Investments  and  DC  Plans 

As  has  been  noted  throughout  this  guide,  a  DC  plan  provides  a  liunp-sum  benefit 
based  solely  on  total  accumulated  contributions  and  investment  performance. 
Thus,  contribution  amounts  and  the  investment  choices  made  by  participants 
determines  the  benefit  ultimately  paid. 

The  QRP  investments:  The  University  System's  ORP  (optional  retirement  plan) 
is  managed  by  TIAA-CREF*  as  guided  by  policy  established  by  the  Board  of 
Regents.  The  ORP  is  a  DC  plan  set  up  under  section  401(a)  of  the  IRC.  Specific 
provisions  of  401(a)  plans  differ  according  to  state  law  and  administrative  policy. 
TIAA-CREF  is  a  nationwide  retirement  system  for  people  who  work  in  higher 
education  institutions  and  is  the  largest  retirement  system  administrator  in  the 
world.  The  ORP  managed  by  TIAA-CREF  offers  to  each  participant  a  menu  of 
investment  options  within  a  few  different  categories  of  fimd  types.  These  options 
consist  of  one  guaranteed  income  accoimt  (the  TIAA  Traditional  Annuity 
Account)  and  eight  variable  accoimts. 

Figure  4  lists  the  eight  basic  variable  accounts  offered  in  the  ORP  by  TIAA- 
CREF  along  with  the  1-year,  5-year,  and  10-year  average  annual  compoimd  rate 
of  return  for  each  account. 


TIAA-CREF  stands  for  the  Teachers  Insurance  and  Annuity  Association-College  Retirement  Equities  Fund 
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FIGURE  4 
Performance  Comparison  Chart 


TIAA-CREF 
Variable  Annuity 

Type  of  holdings 
in  fund  account 

1  year 

5-year 

10-year 

CREF  Accounts 

Stock 

Equity 

13.99% 

14.27% 

11.78% 

Money  Market 

Fixed-income 

5.28% 

4.45% 

~ 

Bond  Market 

Fixed-income 

4.60% 

7.14% 

~ 

Social  Choice 

Balanced 

14.42% 

13.42% 

~ 

Global  Equities 

Equity 

12.61% 

~ 

— 

Growth 

Equity 

18.78% 

~ 

~ 

Equity  Index 

Equity 

16.26% 

~ 

~ 

TIAA  Variable 
Accounts 

Real  Estate  Account 

Real  Estate 

8.235 

~ 

~ 

Source:  Taken  from  TIAA-CREF  Variable  Annuity  Performance  Chart  as  it  speared  on  the 
Internet  (http://www.tiaa-cref.org/perfcomp-charthtml)  on  6/16/97.  The  chart  shows  periodic  rates 
of  total  return  for  the  period  ending  3/3 1/97,  after  all  investment,  administrative,  and  distribution 
expenses  have  been  deducted  and  with  the  caveat  that  rates  of  return  reflect  past  performance  and 
are  no  guarantee  of  comparable  friture  results. 


ORP  asset  allocation:  Each  ORP  participant  determines  the  percentage  of  the  total 
employer  and  employee  contributions  (12%  of  the  participant's  salary)  to  be 
allocated  to  which  investment  account.  Participants  should  allocate  their 
contributions  according  to  their  individual  needs  and  risk  tolerance.  Fixed- 
income  accoimts  will  have  less  returns  but  also  less  risk,  while  equities  offer 
potentially  greater  returns  and  guarantee  greater  risk.  TIAA-CREF  is  responsible 
for  enrolling  ORP  participants  and  informing  them  about  their  investment 
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options.  A  specialized  report  showing  actual  asset  allocation  and  investment 
choices  by  Montana's  ORP  participants  was  not  available.* 

Education  and  risk:  In  the  course  of  CPERS  discussions  about  converting  PERS 
to  a  DC  plan  or  expanding  the  current  ORP,  the  education  and  investment 
"savvy"  of  plan  participants  became  a  particular  concern.  While  participants  in  a 
DC  plan  have  more  control  over  investment  allocation,  participants  also  bear  the 
associated  risks.  If  a  participant's  investment  choices  are  imwise,  the  member's 
annuity  in  retirement  may  not  be  adequate  to  meet  the  participant's  needs. 

Portability:  Portability  was  another  issue  raised  in  CPERS  discussions  about  DC 
plans  and  investments.  However,  wiiether  contributions  or  benefits  are  portable 
depends  on  one's  definition  of  "portability".  In  the  case  of  the  ORP,  the  degree 
of  portability  offered  depends  on  the  contract  between  TIAA-CREF  and  the 
Board  of  Regents.  Currently,  when  an  ORP  participant  terminates  university 
employment,  the  participant's  DC  plan  is  portable  (i.e.,  transferable  to  another 
qualified  plan  without  penalty)  only  if  transferred  into  another  plan  administered 
by  TIAA-CREF.  However,  even  within  TIAA-CREF,  differences  in  contract 
provisions  and  employer  policies  mean  that  an  employee's  account  may  not 
necessarily  be  transferable.  Finally,  to  protect  the  ORP  as  a  plan  designed  to 
provide  income  in  retirement,  the  Board  of  Regents  has  placed  certain  restrictions 
on  the  amount  of  money  that  may  be  withdrawn  and  imder  vAat  conditions." 

Policy  issues:  For  DC  plans  such  as  the  ORP,  policy  issues  relate  to  the  specific 
provisions  set  by  the  administrative  board  and  the  negotiated  with  the  vendor. 
Emerging  issues  for  the  ORP  include:  (1)  whether  the  ORP  should  include  more 
than  one  vendor  (i.e.,  in  addition  to  TIAA-CREF)  and,  if  so,  under  v^^t 
restrictions,  (2)  whether  the  University  System  can  afford  employer  contribution 
should  be  raised  to  6.0%  and  the  employee  contribution  lowered  to  6.0% 


Staff  inquiries  about  ORP  reports  indicated  that  specific  reports  on  Montana's  participants  are  not  available 
unless  specifically  requested  by  the  Board  of  Regents.  Acccwding  to  the  Conunissioner  of  Higher  Education's 
benefits  director,  most  of  the  assets  managed  by  TIAA-CREF  for  ORP  participants  are  in  equity  accounts. 

A  rqxxt  detailing  the  specific  provisioas  of  the  ORP  was  not  available. 
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beginning  on  July  1,  1997,  and  (3)  whether  portability  (withdraw,  transfer,  and 
rollover)  provisions  should  be  modified.  Also  at  issue  may  be  how  to  asses  the 
performance  of  TIAA-CREF,  not  only  the  investment  performance  of  TIAA- 
CREF  accounts,  but  the  company's  performance  in  educating  and  informing 
Montana's  ORP  participants. 

Legislative  Sessions  and  Fiscal  Notes 

Retirement  legislation  is  often  hotly  debated  during  legislative  sessions. 
Legislators  during  the  session  rely  heavily  on  the  fiscal  notes  that  accompany  the 
retirement  bills.  The  Governor's  Office  of  Budget  and  Program  Planning, 
assisted  by  retirement  system  staff,  prepares  the  final  fiscal  notes  for  all 
retirement  legislation  wWch  have  fiscal  implications.  Each  fiscal  note  shows 
anticipated  costs  over  the  next  biennium.  However,  the  financial  obligations 
incurred  vslien  retirement  legislation  is  passed  will  be  ongoing,  i.e.,  as  long  as 
benefits  are  to  be  paid,  which  can  extend  for  the  life  of  a  retired  member  and  to 
that  member's  beneficiary. 

Among  the  key  information  that  legislators  should  look  for  in  a  fiscal  note  is:  (1) 
how  does  the  legislation  affect  the  normal  cost  of  benefits;  and  (2)  how  does  the 
legislation  affect  system  unftmded  liabilities.  Table  4  in  Chapter  3  presented  the 
percentage  of  total  contributions  required  to  ftmd  normal  costs,  as  well  as  how 
much  of  total  contributions  must  be  used  to  pay  off  unfunded  liabilities.  Table  4 
also  showed  the  amortization  schedule  for  the  system's  unfunded  liabilities  given 
current  and  projected  contribution  rates.  Whenever  retirement  legislation  with  a 
fiscal  impact  is  passed  and  the  future  of  the  affected  retirement  system  is 
changed,  an  actuarial  calculation  is  required  to  project  the  long-term  costs.  Thus, 
^^1len  legislators  seek  to  amend  retirement  legislation,  new  fiscal  information  can 
be  made  available  only  after  the  system's  actuary  has  "run  the  numbers".  This 
may  result  in  action  on  retirement  bills  being  delayed. 

Other  information  that  legislators  may  consider  pertinent  is  the  potential  effect,  if 
any,  that  proposed  changes  in  one  retirement  system  may  have  on  other  systems. 
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For  example,  if  an  enhanced  benefit  proposed  for  TRS  participants  is  a  good  idea, 
is  the  idea  also  good  for  PERS  members? 

Summary 

Assessing  a  DB  plan's  fiscal  health  is  a  complex  afiTair  requiring  actuarial 
calculations  to  come  up  with  composite  amoimts  and  percentages,  each  of  \\1iich 
is  an  indicator,  but  not  an  absolute  measure  of  system's  strength  or  weakness. 
However,  understanding  the  concepts  involved  in  actuarial  valuations,  how 
investments  are  performing,  and  how  well  liabilities  are  fimded  by  current  assets, 
will  help  illuminate  v/hat  may  seem  to  be  the  'Voodoo"  behind  how  a  DB  plan  is 
funded. 

A  soimd  DB  plan  provides  a  predictable  benefit  for  employees  with  little 
investment  risk  to  employers.  A  DB  plan  is  insulated  fi'om  market  fluctuations, 
but  also  provides  members  with  Uttie  control  over  how  their  fimds  are  managed. 
In  a  DB  plan  employer  costs  fluctuate  and  can  only  be  estimated  through  actuarial 
projections. 

In  a  DC  plan,  employer  costs  are  known.  The  sufficiency  of  a  DC-plan  benefit 
will  depend  on  how  wisely  the  employee  has  invested,  the  state  of  the  market 
vfhen  the  employee  retires,  and  how  well  the  plan's  offered  menu  of  accounts 
meet  the  individual's  retirement  goals. 
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Chapter  6 
Policy  Issues  and  The  Conversion  Debate 

Legislative  policy  issues  will  continue  to  encompass  issues  relevant  to  Montana's 
DB  plans  for  as  long  as  DB  benefits  are  being  paid.  Additionally,  conversion  of 
public  DB  plans  to  DC  plans  will  likely  continue  to  be  debated  among  public 
policymakers.  This  chapter  addresses  some  of  the  key  issues  that  are  raised  in 
most  legislative  debates  on  Montana's  public  retirement  systems  and  the  key 
issues  related  to  moving  from  a  DB  plan  toward  a  E)C  plan. 

Defined  Benefit  Plan  Issues 

Creating  past  service  debt:  Past  service  debt  relates  to  DB  plans  and  is  the 
consequence  of  providing  a  benefit  enhancement  and  applying  it  to  years  of 
service  already  performed.  Contribution  rates  are  set  based  on  projected  costs.  A 
benefit  enhancement  increases  costs  and  if  ^}plied  to  service  performed  under 
lower  contributions  rates,  a  liability  is  created  that  was  not  included  in  previoiis 
cost  estimates. 

One  way  to  prevent  past  service  debt  is  to  make  a  benefit  enhancement  applicable 
only  to  new  service  or  to  new  members.  However,  this  creates  a  two-tiered 
benefit  structure  and  results  in  inequitable  treatment  of  members  within  the  same 
retirement  system.  The  Montana  legislature  has  typically  applied  benefit 
enhancements  to  past  service. 

The  ratchet  effect:  Another  policy  issue  involves  what  is  termed  the  "ratchet 
effect".  Just  as  a  ratchet  can  be  tightened  but  not  loosened,  the  law  requires  that 
once  a  retirement  benefit  is  promised,  it  cannot  be  reduced.  If  a  benefit  is  given 
but  is  later  determined  to  be  too  costly  or  unwarranted,  the  only  remedy  available 
is  to  enact  a  reduced  benefit  for  new  employees. 

Although  the  legislature  has  resorted  to  this  remedy  in  the  past,  equity  and 
fairness  issues  have  led  subsequent  legislatures  to  reinstate  the  higher  benefit 
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This  has  increased  unfunded  past  service  Habihties  and  overall  costs  beyond  what 
the  costs  would  have  been  if  the  benefit  had  never  been  reduced. 

Benefits  can  be  exchanged  for  other  benefits  of  equal  or  greater  value.  Such 
"swaps"  were  used  to  help  fund  a  portion  of  the  costs  of  the  1.5%  GABA  enacted 
by  the  1997  Legislature  under  HB  170. 

Legislators  are  under  a  heavy  burden  to  make  informed  and  carefully  considered 
decisions  on  retirement  legislation.  A  "mistake"  can  rarely  be  fixed  without 
enacting  new  provisions. 

The  leapfrog  effect:  Another  policy  issue  is  the  result  of  having  several  separate 
retirement  systems.  Members  of  one  system  may  lobby  the  legislature  for  a 
benefit  enhancement  one  session,  and  if  the  legislature  grants  the  enhancement, 
members  of  another  system  may  lobby  for  a  similar  or  better  benefit  during  the 
next  session. 

Granting  benefit  enhancements  by  letting  the  retirement  systems  play  leapfrog 
with  each  other  can  lead  to  inconsistent  and  inequitable  retirement  policy.  To 
help  prevent  this,  legislators  may  want  to  ask: 

If  the  proposed  benefit  enhancement  is  appropriate  for  members  of  this 
system,  is  it  appropriate  and  should  it  be  granted  for  members  of  the  other 
systems? 

Funding  benefit  enhancements:  A  legislator  asked  to  siipport  a  benefit 
enhancement  may  also  be  asked  to  support  one  of  the  following  funding 
mechanisms: 

•      Increasing  contributions  to  sufficiently  fund  the  enhancement:  Contributions 
should  be  sufficient  to  fund  both  the  normal  cost  of  the  enhancement  and  to 
amortize  (in  30  years  or  less)  any  unfunded  past  service  liability.  Raising 
employer  contributions  in  a  retirement  system  places  an  additional  burden  on 
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agency  budgets.  Furthermore,  where  local  governments  are  the  employers, 
increasing  employer  contributions  may  be  considered  an  unfunded  mandate. 

•  Extending  amortization  schedules:  If  contributions  are  not  raised  enough  to 
cover  costs,  the  system's  unfunded  Uability  will  compound.  A  system's 
liabilities  may  be  "refinanced"  by  extending  amortization  schedules.  In  many 
ways,  the  amortization  period  becomes  a  system's  "shock  absorber". 
Policymakers  will  have  to  consider  soimd  policy  principles  to  determine  how 
far  the  amortization  period  can  be  extended  before  the  system  is  no  longer 
responsibly  funded.* 

•  Applying  the  enhancement  only  to  new  service:  Applying  an  enhancement 
only  to  future  service  will  help  control  costs  because  no  debt  for  past  service 
is  created.  However,  this  option  results  in  a  tiered  system  in  which  members 
of  the  same  plan  will  receive  different  benefits. 

The  fiscal  and  policy  implications  of  each  of  the  above  funding  options  will 
depend  on  the  fiscal  strength  of  the  affected  system(s),  the  acceptability  of 
extending  the  amortization  period,  and  equity  issues. 

Defined  Contribution  Plan  Issues 

Currently,  the  University  System's  ORP  is  the  only  primary  Montana  public 
employee  retirement  plan  that  is  a  DC  plan.  Since  the  ORP  was  authorized  in 
1987,  the  legislature  has  had  and  will  continue  to  have  the  responsibility  of 
setting  employer  and  employee  contribution  rates  in  the  ORP. 

Policy  issues  that  the  legislature  has  lefl  to  the  Board  of  Regents  to  resolve 
include  how  the  vender  (currently  TIAA-CREF)  is  selected,  how  ORP 
participants  are  educated  on  their  options,  portability/transferability  provisions. 


As  previously  noted,  the  1997  Legislature  enacted  statutory  law  in  HB  170  that  defines  "actuarially  sound  basis" 
as  requiring  anxrtization  of  unfunded  liabilities  in  30  years  or  less. 
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and  other  issues  mentioned  in  the  previous  chapter.  These  issues  have  remained 
contractual  issues  worked  out  between  the  Board  of  Regents  and  TIAA-CREF. 

Paying  PR  iinfimded  liabilities:  Among  the  more  thorny  issues  is  one  that  relates 
to  the  transfer  of  members  from  TRS  (or  from  any  of  the  DB  plans)  to  the  ORP 
and  the  optional  or  mandatory  enrollment  of  new  hires  in  the  ORP  instead  of 
TRS.  Costs  and  benefits  in  TRS  are  calculated  based  on  actuarial  assumptions 
about  TRS  plan  members  and  available  contributions  to  pay  TRS  unfunded 
liabilities.  After  the  ORP  was  created,  the  TRS  Board  and  the  legislature  required 
that  the  University  System  continue  to  make  employer  contributions  to  TRS  for 
its  ORP  members  at  a  rate  that  would  continue  to  amortize  the  University 
System's  share  of  the  TRS  unfunded  liabilities  in  40  years.  This  means  that  the 
University  System  not  only  makes  an  employer  contribution  to  the  ORP,  but  must 
also  contribute  to  TRS  a  percentage  of  the  payroll  of  their  ORP  participants. 

These  funding  issues  were  hotly  debated  during  the  1997  regular  Legislative 
Session.  The  University  System  and  the  TRS  Board  agreed  that  the  rate  that  was 
going  to  be  set  by  the  TRS  board  under  existing  law  effective  July  1,  1997,  would 
be  a  hardship  for  the  University  System  given  budget  constraints.  Thus,  by 
request  of  the  TRS  Board,  a  bill  (HB  121)  was  introduced  to  phase  in  the  higher 
contribution  rate  required  to  pay  off  the  University  System's  portion  of  the  TRS 
unfunded  liabilities.  Another  bill  (HB  142),  by  request  of  the  Board  of  Regents, 
was  introduced  to  extend  the  ORP  to  classified  staff  under  PERS.  This  again 
raised  the  issue  of  what  amoimt  the  University  System  should  contribute  toward 
their  share  of  past  imfunded  liabilities  (in  this  case  PERS  unfunded  liabilities) 
and  how  that  contribution  amoimt  was  to  be  determined.*  As  the  legislature 
examines  moving  to  a  DC  plan,  similar  issues  will  be  raised  about  how  to  pay  for 
the  DB  plan's  past  unfunded  liabilities. 


House  Bill  No.  121  was  eventually  passed  as  amended  to  phase  in  rate  increases  over  S  years.  House  Bill  No. 
142  failed  on  the  Senate  floor  after  having  been  amended  several  times. 
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Converting  From  a  DB  to  a  DC  Plan 

A  directive  for  change:  In  initiating  a  dialogue  about  converting  PERS  to  a  DC 
plan,  the  1995-1997  CPERS  contracted  for  a  report  on  PERS  and  DB/DC 
conversion  issues.  Prepared  and  presented  to  CPERS  on  October  26,  1996,  by 
Mr.  Leon  LaBrecque  and  Mr.  E)ennis  Smith,  the  report  introduced  some  of  the 
issues  related  to  a  conversion.  As  a  follow-up  to  this  report,  CPERS  requested 
HB  90.  This  bill  directs  that  a  legislative  committee  (i.e.,  CPERS)  design  a  new 
or  modified  PERS  to  provide  for  greater  plan  flexibility,  greater  benefit 
portability,  and  more  employee  control  and  responsibility.  A  key  component  of 
the  bill  is  a  directive  to  address  how  plan  members  are  to  be  informed  and 
educated  about  their  options  and  investment  choices.  It  should  also  be  noted  that 
the  bill  includes  language  stating  that  a  component  of  the  new  or  modified  plan 
must  provide  for  "a  specified  benefit  in  retirement",  >\1uch  suggests  a  hybrid 
DB/DC  plan.  The  following  is  a  key  extract  of  HB  90: 

"(2)  The  new  or  modified  retirement  plan  must  be  designed  to  provide  for 
the  following: 

(a)  increased  portability  of  contributions; 

(b)  increased  flexibility  to  allow  plan  members  a  choice  in: 

(i)  selecting,  from  a  group  of  set  amounts,  the  amount  of  the  member's 
contribution  to  the  retirement  plan; 
(ii)  directing  investments;  and 
(Hi)  selecting  the  form  of  the  benefit  payout;  and 

(c)  a  retirement  plan  component  that  will  provide  for  a  specified  benefit  in 
retirement. 

(3)  (a)  In  designing  the  new  or  modified  retirement  plan,  the  committee  shall 
involve  employers,  employees,  members  of  the  current  public  employees' 
retirement  system,  retirement  plan  administrators,  policymakers,  and  other 
interested  parties. 

(b)  The  committee  shall  also  gather  and  aruilyze  information  on  the  amount 
of  state  income  tax  revenue  collected  from  the  state 's  taxation  of  retirement 
benefits,  consider  this  information  in  developing  new  or  modified  retirement 
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benefits,  and  report  the  committee's  findings  to  the  56th  Legislature. 

(4)  The  committee  shall  establish  an  implementation  schedule  fi)r  conversion 
to  the  new  or  modified  retirement  plan.   The  retirement  plan  design  and  the 
implementation  schedule,  including  any  implementing  legislation,  must  be 
presented  to  the  56th  legislature.  The  retirement  plan  design  and  implementation 
schedule  must  include  but  is  not  limited  to: 

(a)  how  the  new  or  modified  retirement  plan  is  to  be  administered; 

(b)  the  costs  associated  with  the  conversion; 

(c)  a  timetable  fi)r  implementation;  and 

(d)  a  preconversion  and postconversion  education  plan  fi)r  infi)rming 
policymakers,  administrative  staffs,  executive  staffs,  interagency  staffs,  employers, 
employees,  retirement  plan  members,  taxpayers,  and  other  interested  parties 
about  the  new  or  modified  retirement  plan. 

(5)  The  committee  may  contract  fiyr  consultant  services.  " 

House  Bill  No.  90  appropriated  $80,000  for  CPERS  to  use  to  fulfill  these 
directives. 

Options:  As  previously  noted,  PERS  is  a  hybrid  plan  because  it  has  a  money 
purchase  feature  that  provides  members  with  the  greater  of  the  DB  amount  or  a 
benefit  amoimt  calculated  under  a  DC  formula.  The  hybrid  characteristics  of 
PERS  could  be  enhanced  to  provide  for  more  flexibility  and  member  control.  For 
example,  members  could  be  given  a  menu  of  investment  options,  such  as 
provided  through  the  deferred  compensation  program  or  the  ORP.  Another 
option  may  be  to  provide  members  with  a  range  or  set  of  various  contribution 
amounts.    A  range  of  other  options  exists  to  enhance  the  E)C  component  of 
PERS. 

The  slate  is  not  clean:  Designing  a  new  or  modified  plan  does  not  mean  that  the 
legislature  can  simply  start  over.  The  contractual  obligations  of  providing  DB 
benefits  to  current  PERS  members  is  binding.  Current  imfunded  liabilities  in 
PERS  must  still  be  paid  for  because  the  imfunded  liability  amount  represents  the 
cost  of  benefits  that  have  already  been  earned,  but  that  cannot  be  paid  off  right 
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now.  Furthermore,  there  are  contractual  obligations  associated  with  the  right  of 
current  working  employees  to  continue  to  accrue  benefits  in  the  DB  plan.  These 
legal  contractual  issues  need  to  be  examined. 

Finally,  simply  by  altering  the  future  of  PERS  (i.e.,  altering  long-term  actuarial 
projections),  new  actuarial  liabilities  will  be  created  because  assumptions  about 
future  contribution  rates,  investment  earnings,  turnover,  withdrawal  rates,  and 
other  economic  and  demographic  assumptions  could  change  drastically, 
depending  on  the  nature  of  the  changes  made  to  the  pension  plan.  Therefore,  the 
actuarial  impact  of  proposed  changes  needs  to  be  assessed. 

Other  States 

Montana  is  not  alone  in  examining  DC  plans.  California,  Colorado,  Iowa, 
Kansas,  Michigan,  Washington,  West  Virginia,  and  other  states  are  examining 
E>C  alternatives,  each  for  varioiis  reasons.  Some  states  have  made  decisions,  while 
others  are  still  considering  their  options.  The  following  summarizes  what  a  few 
states  have  done  recently.' 

California:    In  1996,  the  Cahfomia  Assembly  passed  legislation  authorizing 
creation  of  DC  alternatives  to  CALPERS,  wWch  is  a  DB  plan.  However,  the 
Senate  did  not  act  on  the  legislation.  Most  recently,  CALPERS  contracted 
for  a  study  to  evaluate  wliat  other  states  are  doing  in  this  area. 

Colorado:  The  Colorado  legislature  added  a  few  features  to  its  DB  plan  to 
make  it  a  hybrid  between  a  DB  and  a  DC  plan,  but  took  no  further  action  to 
convert  entirely  to  a  DC  plan. 


Sununaiy  infonnation  provided  by  Mr.  Ron  Snell,  Director,  Economic,  Fiscal  &  Human  Resources  Division, 
National  Conference  of  State  Legislatures,  memorandum  to  Sheri  HefFelfinger,  Montana  Legislative  Services 
Division,  May  27, 1997. 
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Kansas:  The  Kansas  legislature  has  not  yet  acted  toward  converting  to  a  DC 
plan,  but  has  received  a  report  on  the  matter  from  the  state's  public 
employees'  retirement  system. 

Iowa:  The  state  of  Iowa  recently  contracted  for  a  study  of  issues  related  to 
converting  its  public  retirement  plans  to  a  DC  plan.  (More  information  will 
become  available  as  soon  as  the  final  report  is  made  public  in  the  next  few 
months.) 

Michigan:  In  December  1996,  Michigan  adopted  legislation  to  close  its 
public  employees'  retirement  system  (a  DB  plan)  and  to  establish  a  new  DC 
plan  for  new  employees.  The  legislation  also  opened  the  door  for  Michigan's 
teachers'  retirement  system  to  follow  suit  if  that  system's  imfimded  liabilities 
are  paid  off  Michigan's  move  is  the  topic  of  much  discussion  and  analysis 
and  should  be  examined  further. 

Washington:  Washington's  approach  was  partially  examined  by  CPERS 
during  the  last  interim  and  involves  splitting  the  old  DB  plan  into  a  new, 
dvial-  track  plan  where  employer  contributions  are  made  to  a  DB  plan  and 
employee  contributions  are  made  to  a  DC  plan. 

West  Virginia:  A  few  years  ago.  West  Virginia  closed  its  teachers' 
retirement  system  and  created  a  DC  plan  for  new  employees.  However,  costs 
associated  with  the  conversion  have  been  high,  and  according  to  some 
reports,  West  Virginia  is  reexamining  its  move. 

Summary 

Moving  public  retirement  plans  from  the  traditional  DB  plan  toward  a  DC  plan  is 
the  hot  topic  in  many  states.  Many  reasons  have  been  offered  in  support  of 
conversion  .  These  reasons  have  typically  included:  (1)  responding  to  the 
changing  needs  and  dynamics  of  the  public  workforce,  (2)  reducing  employer 
obligations  and  liabilities,  and  (3)  giving  employees  more  control  over  their  own 
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financia]  futures.  The  extent  to  which  a  E)C  plan  will  actually  accomplish  these 
objectives  has  been  debated  and  must  be  carefully  examined.  Investment 
companies  who  manage  individual  investments  for  a  living  strongly  advocate  DC 
plans,  vAule  those  associated  with  DB  plans  in  the  public  sector  tend  to  be 
skeptical  of  DC  plans  and  maintain  that  DB  plans  are  working  very  well,  so  "if  it 
ain't  broke ....?" 

Montana's  legislators  are  challenged  to  sort  through  the  issues  and  arguments  and 
to  enact  sound  public  retirement  policy.  The  policy  ultimately  enacted  will  affect 
public  employees,  employers,  and  retirees,  now  and  for  generations  to  come. 
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Chapter? 
Policy  Principles 

Need  for  Policy  Principles 

As  mentioned  in  the  introduction,  the  Montana  Legislature  has  recognized  a  need 
for  sound  and  consistent  retirement  policy.  Regardless  of  the  PERS  conversion 
and  modification  issues  discussed  in  the  previous  chapter,  CPERS  has  been  given 
the  responsibility  of  adopting  sound  policy  principles  to  guide  legislative 
decisionmaking  on  retirement  legislation.  This  chapter  provides  the  history  and 
current  status  of  some  basic  retirement  poHcy  principles. 

National  Conference  for  State  Legislatures*  Principles 

The  Public  Pension  Working  Group  of  the  National  Conference  of  State 
Legislatures  (NCSL)  has  adopted  and  recommended  to  state  legislatures  four 
principles  for  soimd  and  consistent  retirement  policy.* 

/.     Pensions  should  provide  financial  security  in  retirement. 

Retirement  should  be  defined  as  the  completion  of  a  working  career,  not  the  end 
of  employment  under  a  system. 

Financial  security  should  be  viewed  in  terms  of  the  minimum  benefit  required  for 
a  retiree  to  enjoy  reasonable  financial  security  in  his  or  her  later  years.  The 
benefit  should  reward  the  retiree's  years  of  public  service. 


National  Conference  of  State  Legislatures,  Public  Pensions:  A  Legislator's  Guide,  NCSL,  Working  Group  on 
Pensions,  1995. 
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2.  Pension  fiinding  should  be  a  contemporary  obligation. 

Retirement  benefits  should  be  paid  for  at  the  time  the  service  is  being  performed, 
not  by  future  taxpayers  or  contributors.  (Guidelines  adopted  by  the  Teachers'  and 
Public  Employees '  Retirement  Boards  provide  that  unjunded  liabilities  should  be 
amortized  in  30  years  or  less.  The  1997  Legislature  adopted  an  amendment  to  HB 
1 70  that  statutorily  requires  that  any  new  unfunded  liabilities  within  PERS  must 
be  amortized  in  30  years  or  less.) 

3.  Pension  investments  should  be  governed  by  the  "prudent  expert  rule". 

Investments  should  be  carried  out  according  to  accepted  standards  that  emphasize 
prudence,  discretion,  and  intelligence  and  that  discourage  speculation.  Prudent 
investments  protect  capital  and  maximize  earnings. 

4.  Pension  benefits  should  be  equitably  allocated  among  beneficiaries. 

This  principle  is  aimed  at  preventing  discrimination  against  any  group  of 
employees  based  on  occupation,  marital  status,  tenure,  salary,  hire  date,  etc.  This 
principle  is  also  designed  to  prevent  discrimination  between  retirement  systems 
and  among  members  of  the  same  system. 

History  of  Principles  and  Policy  Guidelines 

The  1993-1994  Joint  Subcommittee  on  Public  Employee  Retirement  Systems: 
This  committee  discussed  and  adopted  the  second,  third,  and  fourth  principles 
recommended  by  the  NCSL  public  pension  working  group  as  listed  above. 
However,  the  committee  failed  to  reach  agreement  on  the  first  principle  due  to 
different  interpretations  of  the  principle's  meaning  and  what  should  be  the 
purpose  of  Montana's  public  pension  plans. 
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The  1995-1997  CPERS:  The  1995-1997  CPERS  adopted  the  NCSL  guiding 
principles  listed  above,  but  with  a  modified  version  of  the  first  principle.  The 
modified  principle  was  adopted  as  follows: 

(1)  Pensions  should  provide  a  base.  (Note  that  this  principle  is  a  modified 
version  of  the  NCSL  principle.  Committee  discussions  revealed  different 
interpretations  of  what  "financial  security"  or  "financial  base"  means  and 
what  "in  retirement"  means.  Thus,  the  principle  as  adopted  does  not  contain 
any  references  to  financial  security  or  financial  base  in  retirement.) 

Summary 

Principles  are  useful  to  the  extent  that  they  help  guide  decisionmaking  toward 
consistent  and  sound  poUcy.  The  Montana  legislature  has  directed  that  CPERS  be 
the  body  to  develop  and  adopt  policy  principles  that  will  best  assist  the  legislature 
as  it  sets  long-term  policy  on  Montana's  public  employee  retirement  systems. 

Review 

This  guide  has  presented  a  breakdown  of  the  two  categories  of  retirement  plans 
(DB  and  DC  plans)  and  the  different  types  within  each  category.  Chapter  3  and 
Chapter  4  provided  a  more  detailed  discussion  of  Montana's  retirement  plans 
compared  to  each  other  and  actuarial  trends.  Chapter  5  presented  information  in 
actuarial  valuations  on  indicators  of  fiscal  strength  or  weakness  in  the  retirement 
plans  and  investments.  Chapter  6  discussed  policy  issues,  including  those  related 
to  converting  from  a  DB  plan  to  a  DC  plan.  Finally,  Chapter  7  simmiarized  basic 
policy  principles  previously  adopted  to  assist  legislative  decisionmaking.  It  is  the 
hope  of  CPERS  and  the  legislative  staff  that  this  guide  has  provided  information 
useful  to  the  policymaking  process. 
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100  copies  of  this  public  document  were  published  at  an  estimated 
cost  of  $3.00  per  copy,  for  a  total  cost  of  $300.00,  which  includes 
$300.00  for  printing  and  $.00  for  distribution. 


